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AHppitok B.B.

®YHKLIOHYBAHHSA CYAOBOI BIAAV B
KOHTEKCTI MPUHLUWITY BEPXOBEHCTBA
NPABA: TTOCTAHOBKA INPOBJIEMU

YK 340.11; 340.116

OcCTaHHe fecATUNITTA Bifl3HAYeHe aKTUBHUM IHTEPECOM BiTUM3-
HAHMX BYEHUX-IOPUCTIB A0 NPo6ieM BepXOBEHCTBa Npasa, Lo Bifo-
OpaXxeHO B YMC/IEHHMX HAyKOBMX nybnikauisx. MNpn usomy 06°eKTOM
TBOPYOro MOLLYKY CTaB AK LiNiCHWI peHOMeH BepXOBEHCTBA NpaBa Ta
oro micue B cUCTeMi colianlbHUX SIBULL, | 3B’3KiB, TaK i OKpeMi ioro
acnekTu Ta CKMago.i. [LOCNigKeHHs CYTHICHMUX BaCTUBOCTEN BEpPXO-
BEHCTBA Mpasa, PO3YMiHHA 3MICTY LbOro NMPUHLMMNY Ta BU3HAYEHHS
0ro cniBBiAHOLIEHHS 3 IHLUMMMK MPaBOBMMMW KATEropisiMu, LLO Mic-
TATb B COBI CXOXi ifel, B TOMY YMCAi i HENPaBOMIPHO OTOTOXHHOBaHi
3 HAM (NPUKNaAOM OCTaHHBLOrO MOXe OYTW MPUHLMM BEPXOBEHCTBA
3aKOHY), OKPEC/IUNO OHTOMOrIYHY CYTHICTb | 3arasibHy MeTOAOMOri0
BTINIEHHA, TpaHC(OpMaLlii Ta aganTalii BKa3aHOro (peHoMeHy B HaLlii
pea/lbHOCTi. HacTynHuiA KpoK B JOCNIAKEHHI IOFIYHO MPOJOBXMB
nonepeaHii, BTiNMBLLN B COBI MOrMNGIEHHS pO3yMiHHS BEPXOBEHCTBA
npasa, B TOMy YuMC/i 1 Ha PiBHI BU3HAYEHHA Ta aHani3y CTPYKTypu
OCTaHHbOI0, BUAINEHHS B Hiil | AOCNIMKEHHS CKNAA0BUX NPUHLMMY
BEPX0BeHCTBa npasa. Bifomo, Wwo Aesarperayis MpyHLMMY BEPXOBEH-
CTBa MpaBa Ha KOHKPETHI BUMOTY TBOPUTb HOBUIA PiBEHb CMIPUAHAT-
TS Ta BMBYEHHS JaHOTr0 (PEHOMEHY. B LibOMY KOHTEKCTI OiflbLL-MeHLL
'PYHTOBHO AOCMIIKYBINCh MUTAHHSA BU3HAHHSA, 3aKPiMieHHs i ra-
paHTyBaHHA MpaB Ta OCHOBOMOJIOXHMX CBOOOL, NHOAVHN, BEPXOBEH-
ctBa KoHCTUTYLiT ik OCHOBHOIO 3aKOHY AepKaBu, NMPUHLMNY Noginy
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BMaaW, HOPUANYHOIT BU3HAYEHOCTI, 3aKOHHOCTI, NPOMNOpPLiHOCTI, 06-
MEXEHHS AVNCKPELiiHUX NOBHOBXXEHb, NPUHLMMNY NPaBoBOT 6e3MeKm
rpoMagsaH1Ha Ta 3axXM1CTy AOBipK 4O HafiiHOCTi CBOro NPaBOBOrO CTa-
HOBWLLIA, HE3aNEXHOCTI cyay i cyaais, TOGTO BUMOT, LIO CKNadalTb
3MICT NPUHLUMNY BEPXOBEHCTBA Mpasa. [poTe 3HaYHO MeHLUe yBaru
NPUCBAYEHO MeXaHi3My BTIIEHHSI NMPUHLMNY BEPXOBEHCTBA Npasa B
XUTTS, AKUIA IPYHTYETLCSA, Hacammnepes, Ha crpaBesIMBOMY CYA0UUH-
CTBI.

Mpw upOMy He cnifg 3abyBatu, L0 B NMOHATTI BEPXOBEHCTBA Mpasa
«MnepenniTaTbCca NPaBoBi Ta NOMITUYHI, KY/IbTYPHI i eTUYHI MOTUBM,
BHYTPILLHbOAEP>KABHI Ta Mi>KHApPO/HI, HaLioHa/bHI, LMBINi3aLiiHi I
3ara/ibHO/MKOACHKI acnekTW, HayKoBa iCTVHa i LiiHHOCTI fobpa i cnpa-
BEZ/IMBOCTI, OCArHEHHS NPaBOBOT TeOPil Ta NPaKTUYHUIA FOPUANYHWIA
[0CBif, NpaBoBI ifel i 340POBWIA INy34,..», WO «POOUTb LIt KaTeropito
[IOCUTb AVHAMIYHOIO» | «He 1a€ 3MOr BTUCHYTU Ti B paMKu By ab-sKOT
topuanyHoT gediHivii» [1, c. 7).

MpWHLMN BEpXOBEHCTBA MpaBa - Lie CUCTeMa KOOPAMHAT, B AKIl
MOBWHHI iCHyBaTK i CyCrninbCTBO, i BNaga. A OCKiNbKW Ll PyHaa-
MEHT&/IbHWI NpUHLMN oiLiiiHo 3akpinneHunidi B KoHCTUTYLiT Ykpai-
HW (CT. 8), TO BiH «Ma€ 3aCTOCOBYBATUCA Y BCiX Chepax AepXaBHOro
i CYCMiNbHOMO XMWTTS, a 0CO6/MBO B AiANbHOCTI anapaTy AepXXaBHOT
Bnagm» [2, c. 7]. be3 BTiNEeHHS NPUHLMNY BEPXOBEHCTBA Npasa B CO-
Lia/lbHy peasnibHiCTb, Hacamnepes, B opraHizauito Ta gisfbHICTb gep-
XKaBHOro anapary, 6e3 TpaHctopmaLii cycniibHOT NPaBoCBifOMOCTI
Ha OCHOBI 6a30BMX CK/1aA0BMX NaHyBaHHS Mpasa, BUAAETHCA HEMOX-
NBUM NPaBOBWIA MPOrpec, NPoBeAeHHA NPaBoBOT pedopmu, K i 3ara-
NIOM UMBINI30BaHNIA PO3BMTOK HALLOMO CyCMifbCTBA.

OCKinbKyM X came CyfioBa B/iafja BUCTYMaE AAPOM MexaHi3my BTi-
NEHHA NPUHLMMY BEPXOBEHCTBA NpaBa B ACUTTS | BfIaCHE caMe 3 Heto
acouitoeTbCs 3abe3neyveHHsI NaHyBaHHS MpaBa y BCiX cepax XKUTTe-
LISNbHOCTI CYCNiNbCTBA, aXKe «CcaMe Cyf CTaBUTb «OCTaHHHIO Kpanky»
y NOLYK>' i YTBEPKEHHI Mpasa Npy BUPILLEHHI KOHKPETHUX Crpas,
came BiH yOoc06/t0€ (41 NpUHaiMHI Mae yoco6toBaTW) Heynepemke-
HICTb i cnpaBeanMBiCTb» [3, C. 3] i «Hum BUWWIA y KpaiHi aBTOpUTET
Cyfy | MpaBoCcyfus, YiMm BifibLLy He3aNeXHICTb Mae Cy[ Y B3aEMOBIf-

HOCMHAaxX 3 3aKOHOJaBYO0H0 | BUKOHABYOHO B/MaZI0H0, TUM BULLMIA PiBEHb
NPaBOBOCTI | AEMOKPATUYHOCTI CamMOi lepXkasn, TUM HafiiHiLe 3axu-
LEeHi BiJ MOX/IMBMX NocAraHb npasa i cBo6oamn ntogeii» [3, c. 3], 10
3abe3neyeHHs CnpaBef/IMBOrO i HeYNepeskeHoro CyA04NHCTBA, Hesa-
NeXHOCTI cyay i cynnis B YKpaiHi € LLeHTpa/ibHOR TAHKOKO HaLioHasb-
HOT MPaBOBOI NOMITUKY, & HAYKOBE 00I'PYHTYBAaHHA LUMX. NMPOLECIB - UK
He HalaKTya/lbHILLIMM 3aBAaHHAM Cy4acHOT YKPaiHCbKOT HopuanyHoi
HayKku. Pa3om 3 TUM, BUMOTM 3a6e3MneyeHHs CnpaBeAIMBOro i Heyne-
PemyKeHOro CyJOMMHCTBA, He3a/IeXKHOCTI Cyay i CyAniB € He EAUHUMA B
CTPYKTYPi BEpXOBEHCTBA MpaBa WoA0 MYHKLiOHYBaHHS CyA0BOT B/a-
OV, afxe yBeCb CMeKTP NpaBo3acTOCOBYOI Ta iHTeprpeTayiiHo-npa-
BOBOT fiifIbHOCTI CyAy NOBUHeH 6a3yBaTuCb Ha BUMOrax npuHUmny
BEpPXOBEHCTBA NpaBa Ta Mae OyTU MPOHM3AHWUIA Oro iJesiMun, 3 HOro
1 BUNAMBaE HEOOXIAHICTb GibLL LLIMPLIOFO i FANGLLOro AOCAIKEHHS
peaniii, Npo6nem Ta MOXIMBOCTEN iHTerpaLii BEpXOBEHCTBA Npasa B
HaLioHa/IbHY MpaBOoBY CUCTEMY.

Monpu HeabusKy Bary nNpo6nem PyHKLiOHYBaHHA Cy0BOT Bfaau
B KOHTEKCTI NPUHLMMY BEPXOBEHCTBA Mpasa, He3BaXKatouu Ha JOCUTb
aKTMBHe 06roBOPEHHSA NPUHLMNY BEPXOBEHCTBA Npasa B HayKOoBii fi-
Tepatypi, LOCi He HanpaLbOoBaHi Ta Ha/IeXXHO TEOPETUYHO HE arpymeH-
TOBaHi MexaHi3Mu 1ioro NPakTUYHOrO BTifIEHHS B 4iANIbHOCTI CYA0BOI
BNagw, NPeACTaBHUKM AKOT YaCTO-TyCTO He Te L0 He [eMOHCTPYHTb
HOPUANYHOTO TUMY MUCNEHHS, @ i1 He Mat0Tb aHi HaliMEHLLOT 0 YAB/eH-
HA LLOZI0 peasibHOro 3MICTy NPUHLMNY BEPXOBEHCTBA Mpasa, abconto-
TU3YHOUN NPU BUPILLIEHHI CNpaBu «OyKBY 3aKOHY», L0 W NiABOANTb
[0 JYMKM MPO HeobXifHICTb AeTabHOT PO3POOKMN BKa3aHUX MUTaHb B
HOPUANYHIN HayLj.

OCHOBHOI MeTOH [aHOT CTaTTi € OKPEC/IEHHSA MeX Npo6/1eMHO-
ro nons yHKLUioHyBaHHS CYA0BOT BMaAW B KOHTEKCTI NPUHLMNY Bep-
XOBEHCTBa MNpasa B YKpaiHi Ha CyyacHOMY eTari.

[nsa [ocArHeHHa nocTtaeneHol MeTn OyAyTb BM3HAYEHI OCHOBHI
npobremn PYHKLIOHYBaHHA CY[0BOT B/aAW B KOHTEKCTI NMpUHLMNY
BEPXOBEHCTBA NpaBa B YKpaiHi, KOXXHa 3 SKUX CTaHOBUTb LiNiA KOMM-
NeKC NUTaHb, LLO NoTPebyoTh BiAMNOBILHOr0 OCMUCEHHS, TEOPETNY-
HOro 06rpyHTYBaHHSA Ta NPaKTUYHOIO BUPILLEHHS.
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K BiloMO, B YKpaiHi NpUHLMIN BEPXOBEHCTBA NpaBa feraniosa-
HWIA LWNSXOM A0ro 3akpinneHHs B KoHCTUTYLIT YKpaiHn. BignosigHo
[10 CT. 8 KOHCTUTYLIT YKpaiHW, B YKpaiHi BU3HAETLCA | i€ NPUHLMN
BepxoBeHCTBa MpaBa [4]. 3 MOMEHTY CBOFO KOHCTUTYLIAHOrO 3a-
KpinieHHs Uel NpuHUMN opMasibHO CTae iMNepaTUBHOK 3acaforo
(DYHKLIOHYBaHHS YKPaTHCbKOro cycninbCTBa. [py LUbOMY B KOHCTK-
TYLiAHIA pernameHTaLii NpUHLMNY BEPXOBEHCTBA MpaBa 0CO6MBUIA
aKLUEHT 3[i/iCHEHO Ha BEPXOBEHCTBI camoi KoHCTUTYUiT YKpaiHu:
“KOHCTUTYLIA YKpaiHNM Mae HaliBuLLy HOpUanMYHy cuiy. 3aKoHW Ta
iHLI HOPMAaTWMBHO-MPABOBI aKTV NPUIAMAOTLCS Ha OCHOBI KOHCTUTY-
LiT YKpaiHu i noBUHHI Bignosigaty i1” (4. 2 cT. 8 KoHCTUTYyLiT Ykpa-
THW), a TaKOX Yepe3 BU3HAHHA HOpPM KOHCTUTYLIT YKpaiHu HopMamu
MPAMOI [T Ta rapaHTyBaHHS 3BEPHEHHSA [0 Cydy ANS 3aXUCTY KOH-
CTUTYLiHMX NpaB i CBOOOL NOAMHK | rpoMafsaHMHa 6e3nocepeaHbo
Ha nigctasi KOHCTUTYLIT YKpaiHu (4. 3 cT. 8 KOHCTUTYLIT YKpaiHW)
[4]. Mopanblue NPOAOBXEHHS hopManisaLii BKa3aHOro NpUHLMNY Ha
KOHCTUTYLIAHOMY PiBHI 3HaX0AMMO i B IHLLIMX CTATTAX KOHCTUTYLIT
YKpaiHn (30Kpema, B po3gini 2 KoHCTUTYUIT YKpaiHu).

Pa3oM 3 TMM MOKU WO He HanpaubOoBaHi (HOpMaIbHO-HpUANY-
Hi MexaHi3Mu BTiJIeHHS BEPXOBEHCTBA NpaBa B AifNbHICTL CyAiB Ta
CyAOAiB, a TaKoXX NPaKTUYHO BiACYTHI MeHTasbHI, AYXOBHO-KY/IbTYPHI
Ta COLjia/lbHO-eKOHOMIYHI MepeaymMOBU AOro iMniemeHTaLii B HaLli-
OHa/IbHY MpaBoBy cucTemy. lMpuyomy, JOCI Lie HaBiTb HOPMATUBOIO
BM3HAYEHHS LIbOro (PEHOMEHY HeMae.

Cnpo6y BM3HaUYUTV BEPXOBEHCTBO NpaBa 34iNCHNB KOHCTUTYLiA-
HuiA Cyn YkpaiHn B piweHHi Ne 15-pn/2004 Big 2 nuctonaga 2004
poky y cnpasi Ne 1-33/2004 npo npu3HaveHHs CyaoM OinbLl M’SKOro
MoKapaHHs, BiAMOBIAHO O AKOro: “Bepx0BEHCTBO Mpasa - L naHy-
BaHHA MpaBa B CycCninbCTBi. BepXxoBeHCTBO MpaBa BUMarae Bif aep-
YKaBW Oro BTINEHHS Y NPaBOTBOPYY Ta NPaBO3aCTOCOBHY AisiNIbHICTb,
30KpemMa Yy 3aKOHW, AKi 33 CBOIM 3MICTOM MaroTb OYyTW MPOHUKHYTI
nepeaycim igesmm couianbHOT cnpaBeaMBOCTI, CBOOOAN, PIBHOCTI
Towo. OAHUM 3 NPOsBIB BEPXOBEHCTBA Mpaga € Te, WO NpasBo He 06-
MEXYETbCA /IMLLE 3aKOHOLABCTBOM AK OAHIED 3 MOro (hopM, a BKIIO-
yae 1 iHLWI couianbHi perynaTopu, 30KpemMa HopMy Moparii, Tpaguuii,

6

3BMYai TOLWO, AKi NeriTMMoBaHi CyCnifibCTBOM i 3yMOB/EHi iCTOPUYHO
[LOCATHYTUM KYNbTYPHUM PiBHEM CycninbCTBa. Bei Ui enemeHTn npa-
Ba 06’eHYIOTbLCA AKICTHO, L0 BiANOBigae ifeonorii cnpaseaInBOCTI,
ifeT npa.a, AKa 3Ha4YHOK MIpOoto dicTana BifobpaxeHHs B KOHCTUTY-
LiT YkpaiHn” [5]. Ak 6a4nmo, Le BM3HAYEHHS BEPXOBEHCTBA Mpasa
6a3yeTbCs Ha ifel cnpasefIMBOCTI, PO3MEXYBaHHI Npasa i 3aKOHy Ta
LLUMPOKOMY PO3YMIHHI camoro npaea, Lo CTasio CBOro Yacy BaroMum
KPOKOM Yyriepef, B OCMUC/IEHHI (heHOMeHY BEpXOBEHCTBA MpaBa topu-
[INYHOIO CMiNbHOTOHO.

Tpeba ckasaru, WO NPUHLMN BEPXOBEHCTBA Npasa B M/aHi per-
nameHTaui’ (yHKLiOHyBaHHA CY[0BOi Bflagy B OKPEMUX BUMAaAKax
OfepXaB | 3aKOHOAaBYe 3aKpinseHHs. Tak, B CT. 2 3aKOHy YKpaiHu
“IMpo cypoycTpiii i cTaTyc cyauiB” Mpu BU3HAYeHHI 3aBAaHb Cyay
npunmcyeTbes, Wwo “Cya, 3aiiCHIOYM NPaBOCYALUS Ha 3acajax Bep-
XOBEHCTBA MpaBa, 3a6e3neyvye KOKHOMY MpaBo Ha CrpaBesMBUiA CyL
Ta noBary f0 iHWKX npas i cB0604, rapaHToBaHUX KOHCTUTYLIEHD i
3aKOHaMM YKpaiHW, a TakoX MiKHapOAHUMK JOroBopamu, 3roja Ha
060B’A3KOBICTb AKX HaflaHa BepxoBHO Pagoto YkpaiHu” [6]. B cT.
7 Kogekcy afMiHICTpaTMBHOIO CYJ0UMHCTBa YKpaiHu (pgani - KACY)
cepej NPUHUMNIB 34iMCHEHHS NMPaBOCYAUSA B agMiHICTPATUBHUX Cyfax
Ha3BaHO BEPXOBEHCTBO Mpasa, a B CT. 8 KACY BU3HaueHo, Lo cya npu
BUPILLEHHI CrpaBy KePYETLCSA MPUHLIMMOM BEPXOBEHCTBA Npasa, Bif-
MoBiHO 0 FKOro 30KpeMa NAUHa, iT npasa Ta CBOOOAY BMU3HAKOTLCS
HaMBULLMMM LiIHHOCTAMM Ta BM3HAYatOTb 3MICT i CNPAMOBAHICTb Ai-
ANbHOCTI fepxkasn (N. 1), a TaKoX, WO Cy/ 3aCTOCOBYE NMPUHLIMM Bep-
XOBEHCTBA MpaBa 3 ypaxyBaHHSM Cy[0BOI MPaKTUKN EBPONENCLKOro
Cyay 3 npas noguHun (. 2) [7]. AHanorivyHi NoioXeHHs MIiCTATbLCA
B CT.CT. 7, 8 KpmMMiHa/IbHOro NpoLecyanbHOro Kogekcy Ykpainu [8].

MpoTe HopMaTMBHE 3aKPINeHHS LbOro MNPUHLUMMY aBTOMaTUYHO
He BBOAMTbL MOro B peasibHy Ait0, B HOMY MW Ma/ii MOX/IMBICTb nepe-
KOHaTWUCA Ha NPaKTULli Aep>KaBOTBOPEHHS Ta NPaBOTBOPEHHA B YKpa-
THi. Peanisallisi BEpXOBEHCTBA NpaBa nepeabdayae CTBOPEHHS [iEBOrO
MeXaHi3My BTiNIEHHS A0r0 BUMOT Yepe3 QyHKLiOHyBaHHS LLinoi cucre-
MU [lep>KaBHMX OpraHiB Ta IHCTUTYTIB rPOMaASHCLKOro CycninbCTBa.

3pewTolo, i camMe BU3HaHHA NMPUHLMMY BEPXOBEHCTBA Mpasa B
YKpaiHi, 5K UifkoM BipHO BigsHavae C. B. LLleBYyK, € 0gHUM 3 Hail-
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CKNaAHIWLNX 3aBAaHb, & HaNeXHOMY PO3YMIHHIO LbOro MpuHUMNY
3aBaXKaE BaKKa cnajllMHa pagaHCbKol NpaBoBOl CUCTEMU, B OCHOBY
AKOI 6y/10 MOK/IaZleHO NPUHLMI BEPXOBEHCTBA 3aKOHY, NpaBoBuiA hop-
Mani3M Ta No3nTKBI3M, SKWIA, MO CyTi, NPUKPUBAB CBaBINNA [JepXKaB-
HOT BNnagy Woao cBoixX rpomagsH [9, c. 15].

Knto4yoBoo yMOBOH 3a6e3MneyeHHs BEPXOBEHCTBA Npasa i crpa-
BeJ/IMBOr0 NpaBOCYAAA BUCTYMNAE HE3a/IEXHICTb Cy0BOi Bnaaun. KoH-
CTUTYLiHI rapaHTii He3aneXHOCTi Cy/0BOT BNaayn Ta He3aNeXHOCTI i
He[lOTOPKaHHOCTI CYAAiB fIK HOCITB CYA0BOI B/laAy BU3HAYeHi Yy cTar-
TAX 6, 126, 129 KoHcTMTyLiT YKpaiHn. Tak, B cTaTTi 6 KOoHCTUTYLT
YKpaiHu 3athikcoBaHWA cam NPUHLUMN NOAiNYy Bnagum, a B Y. 1 cTarTi
129 KOHCTUTYLIT YKPaiHN MICTUTLCSA MOSTOXEHHS, LLIO BUCTYNAE KBiH-
TEeCEHLIEH0 He3aNeXHOCTI Cy0BOI BNaaw: Cyaai Npu 34iNCHEHHI npa-
BOCYLAAA He3aeXHi i MigKopsATbCs nuLle 3akoHy [4]. BkasaHa ckna-
[loBa (hopMmasibHO 3aikcoBaHa i HOPMaTMBHO PO3BMHYTA B CT. CT. 2, 6
Ta 47 3akoHy YKpainm “IMpo cygoycTpii i cTatyc cyanis”.

Pa3om 3 T, SIK i 6arato iHWMX NPUHLMMIB NpaBa, KOHCTUTYLiNA-
HMX MOJIOXEHb, BUMOra He3aeXXHOCTi Cy0BOT BfaAn B YKpaiHi He
peanizoBaHa Ha NPaKTULLi Hi B MeHTanbHOMY (/e MOBa He TiflbKu Mpo
MEHTaNITeT CycninbCTBa, ane i MeHTaniTeT NpeACTaBHUKIB Bnaau, B
TOMY umchi i caMmux cypgis), Hi B npaBoBomy (0cobnvBo, npouesyp-
HO-NpoLecyasbHOMY), Hi B MaTepia/ibHO-PiHaHCOBOMY BMMipax.

MpusHayeHHA Ccyfo0BOI Bflaan MOMArae B CrpaBefIMBOMY Mpa-
BO3aCTOCYBaHHI Yepe3 BMCOKOMPOMECiHEe TiyMayeHHs npasa. ToMy
aKCcioMaTU4YHMM € Te, Lo cya (Cyaas) npu 3aiiCHeHHI NpaBocyaas no-
BUHEH OYTN He3aneXHuii Bif Oyab-AKOro BNAvBY 3 60Ky AepXKaBHOro
anapary, CycrnifibCTBa, Oro YaCTUHW YM KOHKPETHOT 0cobu, a 1ioro
piLLeHHA He MOXe BTiNOBaTW B CO6I XXOLHUX IHAMBIAYaNbHUX, KOp-
NOPaTMBHUX YK [HLIMX BY3bKOCOLia/lbHNX, a HaBiTb | 3aranbHoOAep-
YKaBHMX iHTepeciB, WO WM 6 Bpo3pi3 i3 BUMOraMn 06’eKTUBHOCTI,
BCeOIYHOCTI, 3aKOHHOCTI i cnpasefnBOCTI CY40BOr0O po3rnsgy.

Mpw ubomy, AK BipHO Bia3Hadvae B. CipeHko, “couianbHa posib Cy-
[0BOT B/lagy B AEMOKPATUYHOMY CYCNifIbCTBI MONArae B TOMy, W06 B
IOPUANYHMX KOH(NIKTaX 3abe3nedysaTtyi naHyBaHHS Mpasa, BUpaxe-
HOro Hacamrepeq y KOHCTUTYLIT Ta iHWMX 3aKOHaxX, Mi>KHapoAHUX

[orosopax i B NPUPIBHAHUX [0 3aKOHY Nif3akoHHUX aktax” [10].
MpuyoMmy, Le CTOCYETbCA | KOH(NIKTIB B MOMITUYHIN cdiepi, HaBiTb
HaMrocTpiLLi 3 AKUX cyadi NOBWMHHI BUPILLYBaTW “BMK/IHOYHO MpaBo-
BMMU 3aco6amu, B MeXKax npasa i Yepes npaso, 6/10KykoUmM CBOI BMIACHiI
MONITUYHI CUMMATIT i MepekoHaHHA™ [11, c. 5], a TakoX Cnif YiTKO
YCBIIOMUTK, WO “HE3aNeXHICTb Cyay i CyAaiB - Le He NpuBineii cy-
[0BOT BNagn”, a “ofHa 3 HalBaXKNMBILLMX rapaHTiil cnpaBeg/nBoro i
HeynepempKeHOro cyaoumHetea” [3, ¢. 5].

BepxoBeHCTBO MNpaBa - Le UMBINi3aLiiHuiA CTPUXKEHb, BUM/eKa-
HW1 nOCBiAOM BaraTboX MOKOMiHb, IKMIA Mae B COBI baraTy TpaauLiito,
LLIO He A03BONSIE 3iMTK 3i LWINAXY CNPaBEASIMBOCTI, Lie aHTMMNO/ A0rMa-
TU3My Ta C/iNoMy BifTBOPEHHIO HOPMATMBHOIO Martepiasly, Le iges Ta
MexaHi3M, Lo 3abe3rneyvye Yepes (yHKLiOHYBaHHA CY0BOI CUCTEMM
MOX/MBICTb ICTOTHOIO 3MEHLLEHHS CBaBifiNA BAaAuW, B TOMY YUCHI i
CY[0BOi, KOHKPETHOT 0CO6M UM CycninbCTBa 3arasioM. TOMy Ha CbO-
FO4HI €AVHVIM LUNSAXOM YKPIMJIEHHA He3a1eXXHOCTI, HeynepemkeHo-
CTi Ta cnpaBe/IMBOCTI CYA0BOI BNafn € YTBEPKEHHS Y BCiX cepax
XUTTELIANBHOCTI CYCNifbCTBA MPUHLMIMY BEPXOBEHCTBA Npasa.

He cekpeT, L0 (hyHKLiOHYyBaHHA CyA0BOI Bnaaw i Aoci 4acTo Bif-
OyBaeThbCA 3a CTapuMKM 3pa3KaMu KOMaHAHO-aAMIHICTPaTUBHOT cuUCTe-
MW: CMPO6M BCTAHOBUTW KOHTPO/b 3a Cyaasmu, “TenetioHHe npaso”,
TUCK Ha CyfAiB 3 GOKy OpraHis [epXaBHOT Bnagw, CyCcninbCTBa, Ko-
PYNUiiHWA BNAMB. Ha He3a1eXHiCTb Cyf0BOI BNlaaW HEraTvBHO BIJ/K-
BatOTb i NPO6/IeMn (PiHAHCYBaHHA CyAiB, 3aBaHTaXKEHICTb CYAAiB, LU0
[0BOJII YaCTO 3aBaXKae NPUAHATTIO HAMW CNpaBef/IMBOro Ta 00rpyH-
TOBaHOI O PiLLEHHS.

Mpobnema CTaHOBNEHHS HE3as1eXHOI CY0BOT BMaay B YKpaiHi
aKTyanizyBasiaCb YM He 3 MOMEHTY NPOro/IOLLIEHHS HE3aIeXHOCTI Ha-
LLIOT AepXkaBK. IcTopMYHO MepLuoto 6yna KoHLenLis cyaoBo-npaBoBoi
pechopmmn 1992 poky, fiKka 3amnoyvaTKyBana 6ifbll, HX ABaAUSTUAPIY-
Hy icTopito pethopMyBaHHS Cy0BOT Bflagu B YKpaiHi, Wwo 6yna TicHO
MoB’A3aHa 3 HaMaraHHAMM MONITUYHOT BNaAK, PI3HUX MONITUYHKX CUN
4K BEPCTB CYCMiNIbCTBA BCTAHOBUTU KOHTPO/b Haf, Heto. Lie npusseno
[0 TOro, Wo Le pehopMyBaHHS MPOXOAMI0 Xa0TUYHO, Yepe3 npusmy
BY3bKOCOLLia/IbHWX, KOPMOPaTUBHMX IHTEPECiB, METOAOM MOCTIiAHMX
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EKCMEepUMEHTIB, LUASXOM MONITU3aLiT LUboro npouecy. MNpudyomy, 3a-
KOHO/@aBeLlb [JOCUTb YacTo 3aMiCTb YAOCKOHa/IEHHS CTBOPHOBAB /nLLe
npo6/emMn Ha piBHOMY MicLi. Bce Lie nopsig 3 KOpyMMoBaHICTIO cy/-
LIBCbKOT« KOPMyCYy, CTPYKTYPHOI Ta (DYHKLIOHA/IbHOK HeA0CKOHa-
NICTIO CyA0BOI CMCTEMM Ta BiABEPTOK HenpodeciHIcTIo i 6e3Bigno-
BiJ/IbHICTIO OKpemMnx MNpeACcTaBHUKIB CYyLO0BOT Bfaay B pe3ysnbTaTi
iICTOTHO MigipBano fOBipy CycnifbCTBa A0 CYAiB i Cyanis.

BocTaHHe Taki TpaHchopmaviiHi 3MiHv npoxogunm B 2010 poui,
AKi YBIHYQNNCb NPUAHATTAM HOBOro 3akoHy “I'po cypoycTpiit i cTa-
Tyc cyanis” (KuiA, 10 pedi, LISIKOM cnpaBeanvneo 6yB NigaaHuin Kpu-
TULLi 3 6OKY HOPUANYHOT FPOMAACLKOCTI), L0 NPK3BIB A0 HOBOT XBUNI
Ta HOBMX (hOPM KpU3KM CyaoBOi cucTeMmn B YKpaiHi. Tak, P. Kyiibiga
BUAINMB Taki CiM 03HaK 3aHenagy npasocyaasa nicns cyfoBol pedop-
mun 2010 poky: 1) #06ip CyAniB: MaHinynaLii B paMKax HOBMX MPasWi;
2) TUCK Ha CYAAiIB Yepes MexaHi3Mu BiAnoBiAa/ibHOCTi; 3) MoniTM30Ba-
HiCTb NpaBocyaas; 4) HamaraHHa MOCUINTN TUCK Ha CY/iB Yepes ro-
NiB CyAiB; 5) 3p0CTaHHA 3aKPUTOCTI CYA0BOT Blagy; 6) BUKOPUCTaHHS
MOBHOBaXKeHb | cKnafly BepxosHoro Cyay fiK npegMeTy nofiTuyHuX
TOpriB; 7) irHOPYBaHHA pillleHb EBPONECLKOro Cyy 3 Npas /HANHN
[12, c. 8-9].

ACKpaBUM iHAMKATOPOM FNMOOKOI KpU3K Cy0BOI Bnaan BUCTY-
nae piBeHb HELOBIPW CycNiNbLCTBA A0 Cyady, AKWIA CATHYB CBOrO ano-
reto. Tak, BXe CTaHOM Ha XK0BTeHb 2013 poKy 3a gaHumu LieHTpy Pa-
3YMKOBa /inLLIe 2% yKpaiHLiB MOBHICTIO JOBIpANY cyfam, a 47% bynu
BMEBHEHI, L0 B CYA0BI CUCTEMI “BCe OXONIEHO Kopynuieto” [13].

B nnaHi BiZHOBMIEHHA JOBIPY A0 CYAy He BPATYBAI0 CUTYyauito i
yxBasieHHs 8 KBiTHA 2014 poky BepxoBHOW Pafior0 YKpaiHu 3aKoHy
Ykpainn Ne 1188-VII “Ipo BigHOBMEHHS JOBipWU 40 CYA0BOT Bfaau B
YKpaiHi” (Habpas UnMHHOCTI 11 KBiTHS 2014 poKy), SIKUIA, Ha AyMKy P.
Kyi16ian, 3aKnaB HOBi MOXNMBOCTI ANs CY/AAIBCbKOTO CamMOBpsiyBaH-
Hs Yepe3 crnpoby nikeigalii agMiHICTpaTUBHOT BEpTUKani nignopsg-
KyBaHHSA CyfAiB rofioBam Cyais, a rois cygiB - My6ivHiii NONITUYHIl
B/afi, AKa gisna yepes Buwy pagy toctuuii Ykpainu i Buy ksarni-
(hikauiiiHy Komicil cyanis YkpaiHu, a Takox TpaHchopmauito 3’i3ay
CyA4AiB YKpaiHn Ta Pagu cyanis YKpaiHn y cnpasfi npefcTaBHULLbKI

0]

opraHu [14], ampxe o4ikyBaHWA NO3UTUBHUIA e(heKT BUABMBCS LOCUTb
3MasaHnM Yepes MOMITUUHY 3aeXHICTb, KOPNOPaTUBHICTb CYA0BOT
CUCTEMU Ta HErOTOBHICTb CaMUX CyAfiB B3ATU Ha cebe BiAnoBiab-
HICTb 33 OUMLLIEHHS CYAAIBCbKOrO KOPMyCY 3CepeyHu.

3 ornagy Ha ue, gosoanTbes norogutuch 3 M. 1. Ko3tobpoto B
TOMY, LLO «CTaHOB/IEHHS HE3A/IEXHOI, HeynepeaKeHoT i Jo06poyecHOT
CyZ0BOT CUCTEMM B,YKpaiHi 3a POKU He3a1eXHOCTI Tak i He Bigbynocs
[3,c.3].

Llikao, wo npotarom 2014 poky npo6nemu cyfoBoi pehopmu B
YKpaiHi aKTVBHO 06roBOPHOBA/IMCL Ha PI3HMX HAaYKOBO-NPAKTUYHKX
3axofax (KOH(EPEHLLisSX, KPYrNX CToMax, 00roBOPEHHNX, 3ycTpivax)
38 y4yacTio CyAfiB, HAapOLHVX fenyTaTiB, NPeACTaBHUKIB ypsaLy, afBo-
KaTiB, NPOKYPOpIB, NPOBIAHNX EKCMEPTIB-NPABHMUKIB, NPeLCTaBHUKIB
MiDKHapPOAHOT CNiNbHOTY Ta MiXKHapOAHUX eKCrepTiB.

Ha cborogHi ekcneptn B cthepi pedhopMyBaHHS CyA0BOI CUCTe-
MW Bifj3Ha4at0Tb HACTYMHi Ti cnabki naHkn: 1) Aep>KaBOLEHTPUYHNIA
XapakTep CyfOYMHCTBA, MOro CrpsIMOBaHICTb Hacamrnepes Ha 3axXucT
iHTEpeCiB AepXkaBm Ta Aep>KaBHUX YNHHUKIB (IHCTUTYTIB Bfaau, aep-
YKaBHMX YCTaHOB, MOCafoBWMX 0Ci6 TOLWO), a He npaB Ta iHTEpeciB
rpomMafsH; 2) 3a/1eXXHICTb CyA40BOT CUCTEMM | B LUMPOKOMY, i B KOH-
KPETHOMY PO3YMiHHI TaKoi 3aNeXHOCTi Bif NPe3naeHTCbKOT Braau,
Bifl NONITUKIB i “Ntofei 3 rpolmma”, sKi 3AiCHIOTL TUCK Ha Cy-
4iB, 3MYLLYHUM BUHOCUTKU “3aMOBHI” CyZIOBI piLLEHHS; 3) KOpPYMIO-
BaHICTb, 3aKPUTICTb i KOPMOPATMBHICTb CYA0BOT Ta MPaBOOXOPOHHOT
cuctem; 4) cyfose CBaBifng nif yac posrnsagy crpae i BUHECEHHS
CYLO0BUWX piLleHb, MOPOMKeHe HEeAOCKOHANICTIO Ta 4acTol 3MiHIOBa-
HiCTHO 3aKOHO/ABCTBA, & TaKOX 6e3KapHICTHO CYAiB | OpakoM Hanex-
HOr0 KOHTPO/MO HaA AiANbHICTIO CyA0BOI CUCTEMU; 5) HEBUKOHAHHS
CyZ0BUMX pilleHb [15], 3 ornagy Ha Lo, AK Npasusio, NPOMOHYHTh TaKi
OCHOBHIi HanpsMKu pethopmyBaHHSA npasocyaas: 1) nikeifavis mexa-
HI3MIB, AKi a1 MOX/IUBICTb NonepeaHiv nNpe3naeHT/ i napnameHTy
BCTAHOBUTW MOMITUYHWUIA KOHTPO/b HAL CYAAAMM; 2) BLOCKOHAIEHHA
MexaHi3MiB MPUTArHEHHS CyAaiB 40 BiAnNOBiAaNbHOCTI; 3) CrPOLLEH-
HA Cy[0BOro npouecy Ta cucTemu cyais; 4) y cepi KpuMiHanbHOT
FOCTULT: PO3LUMPEHHS y4YacTi Hapody Y 3AiMCHEHHI npaBocyaus Ta
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BLOCKOH&/IEHHSI KPUMiHa/IbHOMO MpoLecy; 5) 3aBepLUeHHs petiopMu
npokypartypw [16].

Lle, 3B1YaiiHO, HaibinbLl 3aranbHi NPOGIeEMM Ta LWAAXK TX BU-
pilLeHHs, AKi NOTPebyTb JOCUTb CKNAAHOT i 06’€MHOT po6oTn K
HOpUCTIB-NpogecioHanis, MoniTUKIB, eKcrepriB-paxiByiB i3 CyMiK-
HUX Tany3eil 3HaHb Ta AiSNbHOCTI, Tak i 3arafom ycbOoro cycninb-
ctea. [10 peyi, 04HMM 3 KPOKIB B HanpsAMKY Takoi PO60TY € CTBOPEHHS
YkKasom [Mpe3unaeHTa Ykpainu Big 27 xoBTHA 2014 poky Ne 826/2014
«[MnTaHHA Pagun 3 nuTaHb CyA0BOT pedpopmm» Paam 3 nutaHb CyA0BOT
pedopmm K KOHCY/IbTaTMBHO-A0Pa4v0ro oprady npv MNpesnaeHTosi
YKpaiHu, ronoBHUM 3aBfaHHAM AKOT € NMiAroToBKa Ta nogaHHs MNpesu-
[EeHTOBI YKpaiHu Npono3unuiii Wogo ctpaterii cyaosoi pedopmu [17].

HagiTb Haibinbll 3aranbHWIA NOrNsaA Ha hopMyBaHHS Ta (yHK-
LliOHYBaHHSA Cy[0BOT BNaay B YKpaiHi 403BONSAE BUABUTU LiiNy HU3KY
npo6sieM, SiKi came I cnig BUPILWXTK B NpoLeci CyaoBoi pedopmu,
Cepef AKUX B NMepLLy Yepry BUAINAKOTLCA HACTYMHI:

1) BUCOKMIA piBEHb 3aroniTM30BaHOCTI Cy0BOI BNaamn Ta Aegop-
MaLii npyHUUNY NoAiny Bragu, Wo norpedye (hopmMyBaHHA peasibHUX
rapaHTiin He3au1eXXHOCTI Cyf0BOI BMlaay, BUKNOUYEHHS abo NpUHaAMHI
3HaYHe 0OMEXeHHS BN/NBY sIK BepxoBHOT Paan YkpaiHu, Tak i MNpe-
3nfeHTa YKpaiHm Ha npouec opmyBaHHS Ta DYHKLIOHYBaHHSA CyaiB
Ta CyAniB B YKpaiHi. MNpy UbOMY aKLUEHTU MOBUHHI ByTY 3MiLLeHi Ha
peasibHWIn PO3BUTOK PO3ray>KeHOro CyJoBoro (CyfmiBCbKOro) camo-
BPAAYBaHHSA, OpPraHiyHo NOEAHAHOr0 3 rPOMALAHCHKMM CYCrifIbCTBOM
yepe3 MOX/MBICTb 06rPYHTOBAHOIO i KOPEKTHOr0 rpoMaicbKoro Mo-
HITOPWHIY Ta KOHTPO/IHO PYHKLIOHYBaHHS Cy0BOI BNaaw;

2) HagMipHa CKNafHICTb Ta HeY3ro[KeHICTb CKIaf0BUX CyLOBOT
CUCTEMW Ta CyAOBOr0O MPOLECY, AKI 3 METOH CMPOLLEHHSA AOCTyny
rpomagsH o cygy (npasocynns), 3abesneveHHs CyL0BOro posrnagy y
PO3YMHi CTPOKM, EKOHOMIT BHOXKETHUX KOLUTIB CNif YCYHYTU. | B nep-
LY Yepry, B LUbOMY MnaHi cnif noBepHYTUCH 40 TPUIAHKOBOT CYL0BOI
CUCTEMMU, 3 UMM HA CbOTOJHI MOroMKYHTHCA MPAKTUYHO BCi EKCMepTU
(ams. npo ue, Hanpuknag, [18]);

3) HeBiANOBIAHICTL poni, (DYHKLUiA Ta MNOBHOBaXeHb Bepxos-
Horo Cyay YKpaiHu 1A0ro cTaTycy siKk HaiBWLLOrO CYf0BOr0 OpraHy,

1O nepeadayveHO0 KOHCTUTYLIIEHD YKpaiHW, SKi cnig TpaHcopmyBaTu
yepe3 3aKOHOJABYE HafiNeHHs MOro eeKTUBHUMMU CYAOBVMU MOB-
HOB&XXEHHAMM LL0A0 3ab6e3rneyveHHs OAHAKOBOr0 3aCTOCYBaHHA HOPM
MatepianbHOro Ta npouecyanbHOro npaea, 3abesnevyeHHs e4HOCTI Ta
MpaBWIbHOCTI CYA0BOT MPaKTVKK (AKa, [0 C/l0Ba, CbOroAHI B peai-
AX CYLOBOK CUCTEMOK He 3abe3neyyeTbcs | TakKUM YMHOM BIACYT-
HSl) LWIAXOM BUPOOG/IEHHS NPABOBOT MO3NLLIT MPY BUPILLEHHI CMIPHUX,
CK/lafHMX cnpa., a TakUM YMHOM 3a6e3neyeHHs e4HOCTI 3aKOHHOCTI
i NpaBonopAaaKyY, AKi BUKNKOYATL CY[0Be CBaBifNgA, CYA0Bi NMOMUIIKK,
NPUAHATTS HEOBrPYHTOBAHMX Ta HEMPaBOCYAHUX PiLeHb CyAamu;

4) HM3bKWIA piBEHb AOBIpK [0 cyay i CyaaiB, SKWIA cnif 3MiHUTK
Ha Kpalle, B NepLuy yepry, LUISXOM ONTUMI3aLi’ npaBoBux, npode-
CilIHMX Ta MOpa/iIbHO-eTUYHMX CKNAA0BUX COLLiaIbHOr0 CTaTycy cyaai
yepe3 MiABYLLEHHSA BUMOT Mpu J060pI Ta NpU3HaYeHHI Cyaais, YiT-
KOr0 HOPMaTMBHOIO BM3HAYeHHA Ta peanisauii iX BignoBiganbHOCTI,
3aKOHOJABYOro Ta Ha NPaKTULL BUK/OUYEHHS OYAb-AKOT MOX/IUBOCTI
NPUAHATTSA CYAAAMU PILLIEHHS Y CMPaBi, L0 X04 SIKUMOCb YUHOM CriB-
CTMKAETLCA 3 OCOOMCTMMM UM KOPMOPATUBHUMK iHTEpecamMm camoro
CyAAi, AKWIA po3rnsgae faHy cripasy;

5) Henpo3opwii 406ip Ha nocaay cyaai Ta BiACYTHICTb KOHKYpC-
HMX 3acaf B MPOCYBaHHI cyaaiB no cnyxo6i (MaHinynsauii 3 go6opom
cynais, TUCK Ta BNAMB Ha cyadis). Mpu UbOMy CRif NepernsHyTH,
KOHKPeTM3yBaTu, YiTKille dopmManiyBatv BUMOrM Ta KpuUTepii npu-
3HaYeHHA KaHAudaTa Ha nocagy CyAafi, BUKIOUMTM HEOOrpyHTOBaHI
MOX/IMBOCTI OY[b-IKUX BULUMX OPraHiB BfaAu LLOLO MepeBefeHHs
CYAAiB B iHWKIA cyd. OYeBUAHO, LLO 3 METOI YCYHEHHS Takux nepe-
LUKOZ, Ha LUNISXY CrnpaBes/IMBoro, 06rpyHTOBaHOro Ta HeyrnepeakeHo-
ro NpaBoCyAAs IK HeAOCTaTHIM JOCBiA, NPUIAHATTS CY0BMX PilLieHb
“nig Komipky”, AOrMaTu3M, HefOCTaTHIN piBeHb NpodecioHaniamy
cnig 36iNbLINTK BIK Ta MiABULLATA BUMOMX A0 AOCBiAY, PiBHA Mid-
rOTOBKM KaHAauaTa Ha nocagy cyaai. Takox cnif yCyHyTu 6yab-aKi
MOX/IMBOCTI BMN/MBY rO/I0BM CyAy Ha PO3rnsg crnpasu CyAAero Lboro
Cyay, a TaKoXX Ha MOro Kap’epHWUiA picT Ta MaTepianbHe 3a6e3neYeHHs;

6) HM3bKa AKICTb Cy[0BMX pilLeHb, WO NoTpebye nepernsgy, Ha-
camnepes, NUTaHHA CyA0BMX MOMWIOK Ta TX NMPaBOBUX HACNiAKIB AK
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LL,OA0 AONI BUPILLEHOT CnpaBu, TaK i camoro CyAgi, Lo NPUHAB MO Hild
piLLeHHs. [pyr LbOMYy He3BaXKatoum Ha Te, L0 HIXTO He 3aCTpaxoBaHui
Bif, MOMW/IOK, Ta (PaKTUKO-HOPUANYHY Y/ HOPMATMBHY CKIALHICTb OK-
PeMUX Cy0BMX CMpaB, BCE X CNifJ 06MEXMTY TaK 3BaHe «MNpaBo Ha Cy-
[0BY MOMU/IKY» Yepe3 MexaHi3M HopUANYHOT BiAMOBIAaIbHOCTI CYAAI,
AKWIA CNif YITKO BU3HAUNTY Ta KOHKPETU3YBATMW.

[0 uboro cnig gogatn 3pocTaHHS 3aKpUTOCTI CYA0BOT Blaaun Ta
NoripLleHHs AOCTYMHOCTI MpaBoCYAAsd, HeLOCKOHaNICTb Ta CKiad-
HICTb MexaHi3My OCKap>KeHHs CYJ0BUX PiLLeHb i 3a6e3MneyYeHHs KoX-
HOMY MpaBa Ha OCKaXKeHHS CYJ0BOr0 PiLLEHHS, NpobiemMy HeBUKOHaH-
HS Cy[0BMX pilleHb (i B MepLuy Yepry, pilleHb €BPONECcbKOro cyay
3 Mpas fI0AWHY), NEBHY HEKOPEKTHICTb cTaTycy BuLor pagmn roctuuii
YkpaiHn Ta Buwiol keanigikauinHoi KoMicii cyaniB YKpaiHu, Hefo-
CTaTHIO perfnameHTalito opruanyHoi (i B nepuly yepry, gucumniiHap-
HOT) BifnoBifasbHOCTI CyAAiB, i4eonoriyHi npobnemn npaBo3acTo-
COBYOT AisSiNbHOCTI cyAiB, AKi AethopMyHOTb BTI/IEHHS BEPXOBEHCTBA
rnpasa B NpasocyAaa (formartu3mM, HopMmaTvBi3Mm), NPpobnemMy afekBaT-
HOT NpaBoBOI apryMeHTauii Cy40BOro pilleHHs, npobnemy CyAoBOI
MpPaBOTBOPYOCTI. | Lie nuLLie “BepLunHa aincoepry”.

[Jocsig pehopmyBaHHS Cy0BOT CUCTEMM B YKpaiHI CBIZUMTb NPO
Heo6XiAHICTb (hOPMYBaHHA LiNICHOI, OpraHivyHol, HayKoBO OGIPYHTO-
BaHOI KOHLeNuiT cyaoBoi pedopmu, ska 6 3abesneynna Bci HeOOXia-
Hi | ocTaTHI MexaHi3mMu Ta PiBHI YAOCKOHA/IEHHS CY0BOI CUCTEMMU,
MOYMHAKUMN 3 BifNOBIAHUX KOHCTUTYLIAHUX 3MiH. TOMy CydoBa pe-
(hopma NOBMHHA NMPOXOAUTN KOMIMJIEKCHO 3 NPaBOBOK) PethopMOlto, pe-
(hOpMyBaHHS CyZ0BOT B/1ain MOX/IMBE /MLLE 33 YMOBW KOPE/HOHUOro
pethopMyBaHHSA AepXKaBHOro anapary Ta HalioHanbHOT NPaBoBOT CUC-
TEMU 3arasiom.

3BMYaHO, KNKOYOBUM 3aBAAHHAM CyA0BOI pehopMm B YKpaiHi Ha
Cy4acHOMy eTani € BTi/IEHHS1 BEPXOBEHCTBA MpaBa Yepe3 EBPONEChHKi
CTaHAapTM pedopMyBaHHA CYAOBOT CUCTEMU, LUMSXOM BpaxyBaHHS
BUMOT i peKoMeHAaLin opraHis Pagn €sponu woao cynosoi pedop-
MK i pechopMm NPOKypaTypu B YKpaiHi, pekoMeHAaLili €EBponeincbko-
ro cyfly 3 npae MHOAMHU, SKi MICTATbCA B MOr0 PilLEHHSIX, a TaKoX
BUCHOBKIB BeHeliaHCbKOT KoMmicii. MpoTe B npoueci pedopmyBaHHS

CY[0BOI CUCTEMM CiJ, OpraHivyHO MOEAHYBATV MepeaoBuii CBITOBUIA
JIOCBif, i3 TAMOMHHMM aHani3oM NPo6neM, AIKi Ha CbOrOAHI akTyani-
30BaHi B Cy/0BIiil cepi, a TakoX MPOrHOCTUYHUM AOCIMKEHHAM

HazpiBatoumx nNpobsiem CyfoBOT CUCTEMU, AKI MOXYTb MPOSBUTUCH B

npoueci NpoBeAeHHS CYA0BOI pepopMu, a TaKoX nicns 1i 3aBepLueH-

Hel, B TOMY yuCni i 9K 1T Hacnigok. Lie [03BOMNTL MPOBECTU HiTKe Li-

NenoKafiaHHs, fKiCHe MPOEeKTYBaHHS, NMpPorpaMyBaHHs, naaHyBaHHA

CyO0BOI pedhopMK i AK HacNifoK —e(eKTUBHE NPaBoBe PerysoBaHHsA

(PyHKLIOHYBaHHA CyZ0BOT B/laAy Yepe3 AKOMOra MOBHiLle BTi/IEHHSA

NPUHLMNY BepXOBEHCTBa Npasa.
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Andriyuk V.V. Functioning of the judicial power in the context of the rule

of law: problem
In the article the author tries to focus on the problems of the judicial power in

the context of the rule of law. The author attempted to outline the boundaries of the
problem field specified topics disaggregation which will help to identify the main
areas of research problem for implementation of the rule of law in the functioning ot

judicial power.
Keywords: the Rule of Law, judicial power.

MwvpoHeHko | .B.

PEMMAMEHTALISI 3EME/IbHUX BIAHOCWH
[OBPOCYCIJCTBA B KOAU®IKALIT ,,MPABA,
3A AKVMU CYAUTBCH MANIOPOCIACBKIIN
HAPO/” (1743 P)

YAK: 349.6

AKTyanbHIicTb TemMu. ONOKEHHA r1aBu 17 YMHHOTO 3emerib-
HOro KOZeKcy YKpaiHu CripsMOBaHi Ha perysnoBaHHA 3eMeNbHUX Bif-
HOCWH 106pOCYyCiACTBA | CTAHOBNSTb-CAMOCTIAHWIA IHCTUTYT 3eMeflb-
HOro npasa. Ha cbOrofHi nuTaHHAM A06pOCYCiACTBA HayKOBLAMU
MPUAINAETLCA MOPIBHAHO HE3HaYHa yBara, Ki/lbKiCTb HayKOBYX MpaLib
3 AaHOT TemaTuKn obMexeHa. OfHaK AaHuiA NPaBoBUIA IHCTUTYT Mae
TpuBany iCTOPIt0 PO3BUTKY, MOYMHAKOYMN 3 HAWAPEBHILLIMX MUCEMHUX
Nnam’ATOK Nnpasa, Ta Peryntoe JOCTATHLO LUMPOKE KOJO NMOBCAKAEHHNX
BiJHOCVH 3eM/1eBMaCHMKIB Ta 3eM/IEKOPUCTYBaYiB, a TOMy 1M0ro Aochi-
[DKEHHS MOTPebye GifbLU 3HAYHOT yBaru.

CTaH gocnigkeHHs. OKpeMi acnekTu BiAHOCKMH A06poCycCiacTBa
po3rnaHyTo B npauax M.®. KyauHuya, M.B. LWyneru, A.M. MipoLu-
HuyeHka, [.B. bycyiiok B.€. Py6aHuka Ta iH. OfHak B LjiioMy nu-
TaHHA PO3BUTKY T.3. ,,CYCIACLKOro rnpaea” Ha YKPaiHCbKUX 3eM/ISX B
niTepaTtypi BUCBITNEHI AOCTaTHLO 0OMEXeHO. BOCKOHANEHHS Cyyac-
HOro MPaBOBOr0 Pery/itoBaHHA 3eMe/NbHMX BiAHOCKH L06pocyciacTBa
noTpebye, KPiM IHLIOro, AOC/IAXKEHHS iCTOPIT MOro pO3BUTKY 3 METOD
y3ara/lbHeHHS Ta BAOCKOHa/IEHHSA BifMOBIAHOI MPaKTMKMNPaBo3acTo-

CyBaHHsA. 30Kpema B e BT bmaH-
Cbkoi 1061, 1o BrK Yae B ce6e MATIOHSA (FEISHE AT itk cepe-

HAYKOBA BIBNTIOTEKA
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AnHn XVII cToniTTS, ICHYBaHHA BiAHOCHO aBTOHOMHOI YKPalHCbKOI
Jlep>kaBun Ha J1iBobepexHi YKpaiHi, a Takox 3anopisbkoi Civi [1, c.
7].

McTta pgocnigpkeHHs. OfHield 3 HaMBUAATHILLIMX MUCEMHMX
nam’aTOK YKpaiHCbKOro npaea TOro Yacy B niteparypi NPUAHATO BBa-
Xaty 36ipHUK nig Ha3Boto ,,lpasa, 3a AKUMU CyaUTLCA MasopocCiii-
CbKWii Hapog” (1743 p.), MOro WiHHICTb nonsdrae y ToMy, Lo BiH 6yB
pe3ynbTaToM Koaudikallii Aitoumx Ha TO Yac NpaBoBUX HOPM, B TOMY
yuncni HOpM 3BMYaEBUX [2, ¢. 136-137; 3, c. 200]. He 3Bakatoum Ha Te,
1o ,,MpaBa” He 0Aep>Kan CBOr0 OiLIAHOrO 3aTBEPAPKEHHS, X 3aCTO-
COBYBa/IM Ta Ha HUX NOCKMNANNCL Cyadi NP Po3rnsaai i NPy BUPILLIEHH
cynoBsux cnpas [2, c. 136-137; 4, c. 223], ua kogudikauisa ctana nig-
PYYHMKOM, 32 IKMM BMBYa/I0Ch YKPATHCbKe MPaBo, Ta KOMEHTapeMm [0
JintoBebkoro cratyty” [3, ¢. 113]. Buxogsum 3 BUKIageHoro, gaHa
CTaTTd Mae Ha MeTI BMCBIT/IMTU OCHOBHI MOMOXEHHSA AaHOT Koaudi-
Kauil LWoJo perfameHTauii CyCiACbKUX BiHOCWMH AK Yy3ara/ibHeHHS
NPaKTKW NPaBOBOTO PEry/oBaHHs 3 AOCNIHKYBAHOTO NUTaHHS TOro
nepioay.

OcCHOBHWIA BMKNag. 3 TOUKM 30pYy AOCNIAXKEHHS MpaBoBOro pe-
ryntoBaHHA 3eMeflbHMX BIAHOCWMH [06pOCYyCiAcTBa NEBHWIA iHTepec
CTaHOBNATb MOMOXEHHA rnasu 17 ,,Mpo cnpaBu 3eMCbKi” AaHol Ko-
Andbikauii, y sKili BCTaHOBNEHO MOPALOK i MpaBuia MeXKyBaHHS 3eM-
Ni, KOMNETEHLis i NOBHOBaXKEHHS MOCaA0BUX OCi6, BiAMNOBiAaNbHMX
3a 3eM/IEBMOPALKYBAHHSA - ,,MEXOBUKIB” ab0 3eMeNbHUX KOMicapis,
BM3HAYaBCA MOPALOK BiJHOB/IEHHS MOPYLLEHWX MPaB MO BOMOLIHHIO
3eM/1et0 | BCTAHOBNIOBa/IaCb BiANOBIAANbHICTL 3a X MOPYLUEHHS, AKa
CYTTEBO AMepeHLitoBanach 3a/1eXKHO Bif CTAHOBOI MPUHANEXHOCTI
Bignosigaya [5, c. 233]. Tak, came y AaHiil rnaBi 3HalLLIO CBOE 3a-
KPinjeHHs MNONOXEeHHS NPO BiAMNOBIAa/IbHICTb 38 3HULLEHHSA MEXOBMX

3HakiB (apTukyn 14, Tpo ncyBaHHA MeX Ta NPOo MOHOB/IEHHS 1X”) [6
c. 625].

Kpim gaHoi rnaeu, sika MicTnia nepeBaXXHO HOPMK npoLecyasb-
HOro XapakTepy LIOAO BperyntoBaHHs 3eMe/lbHUX CropiB, psg no-
NOXEHb MPO 3eMeNbHi BiAHOCUHKU A06POCYCiACTBA MU 3HAXOLUMO Y
MONIOXKEHHAX rNasu 18, Lo perfiaMmeHTyBa/i CyMiDKHE BUKOPUCTaHHA

BOJHMX pecypcis, Ta 19, B AKili MIiCTUAUCH MpaBuna Woa0 CYMiXHOIo
BVMKOPWCTaHHSA NiCOBMX PecypciB i 6yiBHULTBA.

B UinoMy MM MOXEMO KOHCTaTyBaTW, LLO MOMOXEHHSA LLOJO 3e-
MefbHUX BiIAHOCWH gobpocyciactsa B ,,lpaBax, 3a AKUMU CyanUTbCA
Masiopociicbkuii Hapog” (1743 p.) AOCTaTHLO aHaNOriYHI TUM, fKi
MicTUInCL B JINTOBCbKMX CTaTyTaxX”, 30KpeMa B OCTaHHIl X pefak-
Lii Big . Lle 3aKOHOMiIpHO, OCKiflbKM Cami PO3POGHMKM Y NepeamoBi
BKa3yBa/W, L0 NPV CKNafaHHi faHoro 36ipHMKa BOHU, B NepLLy Yepry,
KOPUCTYBa/INCb NOMOXKEHHAMM ,,CTaTyTa BE/IMKOr0 KHAXEHUS NINTOB-
CbKOr0”, a iHLLi AKepena 3aCTOCOBYBaNCS B CybCuaiapHOMY NOpSaKyY
[6, c. 412-413]; Ha L0 XX 06CTaBMHY BKa3ytoTb i Cy4acHi AOCNiAHNKN
MpY BUBYEHHI 3MICTYy AaHoi nam’aTkv npasa [2, ¢. 136-137; 7, c. 113].

LLlo cTocyeTbea NoMoXeHb rasu 18, To TYT HEOOXiAHO PO3pPi3HA-
T NOMOXEHHS LWOLO pery/toBaHHA BUKOPUCTaHHA BOLHUX PECYpCIB,
30KpemMa CyZHOM/IaBHUX PiK B LjiIOMY, Ta MOMOXEHHS, AKi CTOCYHOTLCS
B/IaCHE CYCiCbKMX BiJHOCWH.

LLlogo octaHHLOro, TO TYT MOXXHAa BKasaTu Ha Hopmu nn. 1-6
apTUKyny 2, SKi perynoBain NUTaHHS BMKOPUCTAHHA PIK Y AKOCTI
mexi. Tak, y n. 1 JaHoro apTMKy/y BM3Ha4YanoCh, WO CyCian Brpasi
BUKOPWUCTOBYBATW TaKy PiKy [0 iT MOMOBUHW. 3HAYHI YaCTMHU OAHOr0
Gepera, nepeHeceHi BOAOK A0 iHWOro Gepera, NPoAOBXYyBa/M BBa-
XaTUCb HaNeXHUMU X NonepeaHbOMY BMaCHUKY. Y pasi 3MiHKM pycna
PiK/ Mexka NPOBOAWACL MO CEPeAuHi Ti CTaporo pycna. YMUCHi Al
LLOAO0 3MiHW Tedil CyMDKHOT pikv NPUPIBHIOBAIUCH O MOLUKOLKEHHS
MeXi; nonepeiHe CTaHOBMLLE BiiHOB/HOBA/IOCh, @ Ha BUHHY 0CO0Y Ha-
Knafanncb MaiHOBI CTAFHEHHS | BifLIKOAYBaHHS Koy (N. 2 AaHo-
ro apTukyny). depeso, Lo 6yso BifipeaHe Ta nepeHeceHe BOLOKO [0
iHLIOro 6epera i TaM MyCTUNO KOPIHHS, 3MIHIOBaN0O BNacHWKa, B TOM
yac fK iHLUe MaiHO, nepeHeceHe BOAOH, NPOLOBXYBa/I0 BBAXATUCH
B/IACHICTIO nonepeaHboT 0cobm (M. 3). OCTPOBY, LLLO 3HAXOLUTUCH UM
YTBOPHOBA/IUCH MO CEPeSUHI PIKK, B PIBHUX YACTUHAX HasIeXKann BJiac-

HVKam GeperiB, a OCTPOBY, AKi 3HAXOAUNNCL He MO cepeinHi —po3gi-
NANCL BIAMNOBIAHO A0 X MOMIOXKEHHSA BIAHOCHO cepeauHun piku (n. 4
apt. 2 po3a. 18) [6, c. 631-632].

Y nyHkTax 1T1a 2 apTrkyny 4 pernaMmeHTyBaiMca NUTaHHA Cro-
PY/PKEHHS Ta BUKOPUCTaHHS 3arat i MAWHIB. Tak, 3a60pOHAN0CH Nif-

19
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HiIMaTW piBeHb BOAW, KOTPWIA 6 3aTOM/OBAB M/IMHU UM 3eM/li BULLE
3a Teuiero, a TakoX 0e3 [03BO/Y Mpubya0BYBaTW 3araTh 0 YyXKOro
Gepera. Y pasi BCTaHOB/IEHHS1 YMUCHOTI 0 XapaKTepy Takux il Ha BUH-
HOro Haknagascs Wwrpag (,,ABeHaauatb pybneit geHer”), cTarysanoch
BiJLUKOAYBaHHS [JOBeAeHNX 30MTKIB Ta YCYBa/loCh AOMYLLEHe Mopy-
LWeHHs. TyHKTOM 3 apTuKy/ny BCTaHOBMIOBasIacb MO30BHA JaBHICTb B
Takux BiAHOCUHaX, L0 CTaHOBWMA AECATb POKIB [6, c. 634].

Y nyHKTI 2 aptukyny 6 posginy 19 ,[Mpas...” 6yno BMiLLEHO
HOpMY, fIKa perynioBasa BiJHOCUHU LLOA0 MepepocTaHHs POCNHA-
MK Oropoxi. [JaHy HopMy 6yno BUNMCAHO Ka3yaslbHO, OCKINIbKW B Hiil
MLLNOCb He NP0 POCAMHM B LISIOMY, a MLLEe NPo XMinb. Ocoba, 3 BO-
NOAIHHA AKOT XMiflb Mepepic Yepes Oropoxy Ao cyciga, Mana npaso
o obLymnyBaTy AOKM 3MOXeE AIiCTaTh 3 CBOET AiNAHKM, @ LWOAO iH-
LLOro - npaBa BUKOPUCTOBYBATM faHy poc/iMHy Habysas cycif [6, c.
638-639]. B faHOMYy BUMNaaKy Mae MicLe BUKOPUCTAHHS MONOXEHb §
1 ctaTTi 52 KHMru gpyroi 4actuHu ,,3eMcbKe npaBo” ,,CakCOHCLKOro
3epuana” [8], Ha Lo BKa3yBain i po3pobHuku ,,Mpas,...” [6, c. 639].
B uinomy x, cnif Bkasartu, WO 3 NUTaHb CYCiACbKUX BiAHOCUH ,,[pa-
Ba, 3a SKUMW CyANTLCA Manopociiicbkuii Hapoa” (1743 p.) mocTaTHbO
6araro NonoXeHb 3ano3munnm Takox i 3 ,,CakCOHCbKOro 3epLana”.

ApTukynom 13 rnasu 19 ,,MNpas...” pernaMmeHTyBaIUCA NUTaHHA
OyLiBHMLTBA NMOPYY 3 CYCIACLKMM BYAMHKOM UM MEXEIO.

Tak, NyHKTOM 13a60poHsInCh 6yAiBHULTBO, IKE 3aKPUBasIOo CBIT-
N0 CyCigHbOMY OYAMHKY, a TaKoX 06/1aliTyBaHHA BIKOH Ha CyCiAHii
[BIp, Yepes AKi MOXHa 6yno 6 BUKMAATK J0 cyciga cmiTTa. BogHouac,
AKLLO TaKi BikHa 6y Heo6XifAHi, TO TX Hafexano 06naToByBaTy nig
CTeneto Y pasi, AKLO AOCTYN CBiT/M1a Ha NOABIp’A GYB NuLLe 3 04HOro
60Ky, TO cycify 3 Lb0oro 60Ky 3a60poHSI0Cs AK 3BOAUTU BUCOKI BY-
[iBni, Tak i caamTn BUCOKI aepesa (M. 2 apT. 13). NoNoXKeHHA NyHKiy
3 apTuKyny 13 gaHo1 rnaBu 3a60POHSNN CNYCKaTW CTOKM 3 AaxiB Ha
CyCifjHi BONOLIHHA, a TakoX 6e3 [,03BO/Y 3A4iMCHIOBATM NPWOYA0BK 0
CycCigHix GyaiBesb; L1040 TakuX NpubyL0B BCTAHOB/OBA/IaCh NO30BHA
[aBHICTb, KA CTaHOBWMA OAWH pPiK [6, c. 641].

ApPTUKYNoM 14 pernameHTyBaMcA NUTAHHA BUKOPUCTAHHS POC-
NNH B6ing un Ha Mexi. MyHKToM 1 apTuKyny NpunucyBanocs cagutu

[epeBa He 6/1mKue TPbOX apLUMHIB 40 MexXi (0ropoXi um CTiHu). [ikn
[lepeB, L0 nepepocTaiv Oropoxy i 3aBaXkKann CyCifioBi, Hanexano o6-
py6aTu; Lie NOBMHEH BYB 3p06UTI Ha BUMOTY CyCifla BNacHWK [epeBa,
a'y pasi HEBMKOHaHHSA Takol BUMOrM —,... OMOBECTACL Ha ypsfge..”
cam cycig [6, c. 641]. B ubomy pa3si Mae MicLe 3arno3nyeHHs NosoXeH-
He, WO MicTunack B 8 2 cTatTi 52 KHuru gpyroi YacTvHM ,,3eMCbke
npaeo” ,,CakCOHCLKOro 3epuana” [8].

Y pa3si, SKWO ,,[lepeBO Kakoe OBOLL, pofsliee” 3HaXOAMN0Ch Ha
camiii MeXi, TO nepepocni Ha AiNsSHKY KOPEeHi Ta rifkv BianoBigHNIA
3eM/1eBONOAINELL MIr 06py6aTi, a SIKLIO BiH LIbOFO He PobuB - TO
OTpVMYBaB MpaBO Ha NOMOBUHY MnoAiB fAepesa (M. 2 apt. 14). Y Bu-
nagKy, KO Tifikn fepeBa, WO NPUHOCUTL MI0AW, NepepocTan Ha
CYCIAHIO AINAHKY | He 3aBaxkasiun 1T BOMIOAINbLO, TO CYCify HalaBanoch
npaso 36mpati onani N1oaxn, NpoTe 3abOPOHANOCH IX pBaTY | 36MBaTH
3 Ti0K; Y pasi NagiHHA NIOLIB 3 NepepocvX riNoK Ha BY/ULO, TX Ha
PiBHI 3 BMACHNKOM AepeBa A03BO/SN0Ch 36MpaTh i iHLWKMM ocobam (M.
3apr. 14) [6, c. 642].

MMonoXkeHHAMM, WO MICTUAWCH B apTuKyni 15, peryntoBasmcs nu-
TaHHS OyAiBHMLTBA CTiH Ha MeXi Ta 6y/isenb i rocnogapcbKux cno-
pya 6insg mexi.

BignoBigHo A0 NyHKTY 1 UbOro apTuky/y, 3a 3rogok CyMiKHUX
BOMOLI/bLIB 3eMeNbHUX LINAHOK Ha MeXi foNYyCKanoca CnopykKeH-
HA CTiHW OYAWHKY 3a CMifibHI KOLUTW, MPOTe 3a BiACYTHOCTI BifMnoBij-
HOT 3rogy Ta BHECEHHA KOLWTIB Ana notpe6 6yaiBHWULTBA Chifg 6yno
BIACTYMUTW CMYTY 3eM/1i B3[10BX (hYHAAMEHTY LLUMPUHOKO B ABa NIKTi.
3rigHO NyHKTY 2 apTukyny 15, npw 3ailicHeHHI 3abyaoBu cnig 6yno
BIAICTYMAaTW BiA MeXi: Mpy OYAiBHULTBI KaM’SHOI CTiHW - Ha OAHY
CTOMy, Kam’sHOro OyAuHKy —#Bi CTOMW, KOMOAA3A —Ha apLunH Bif
[lepeB’AHOT CTIHM YK N10Ta | HA N’ATb aPLUMHIB - Bif KaM’siHOT CTiHW.
3a60poHANOCh 3AiACHIOBATY NIAKONKM Nif CYCiAHIO AiNsAHKY, SiKi 3aB-
Aasanu Wwkoay i BonoAinbuUo. Konoasasi ta smm 6ins Mexi NOBUHHI
HaneXXHo 06ropoyKyBaTuch (He MeHLUe MiBTopa aplivHa B BUCOTY)
4n 3aKpUBaTMCb, B IHLIOMY pasi TX BMaCHWMK HiC BiAnNoBiAabHICTb 3a
nafiHHA Tyau Koro-Hebyap [6, ¢. 642].

MyHkTOM 1 apTuKyny 16 6yno pernameHToBaHO MUTaHHS PO3Mi-

LUEHHA MiYHUX TPYO, BiAXOXKMX MiCLb Ta CBUHAYMX XJliBiB. Bkasysa-
21
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NOCb, L0 TaKi Cropyay NMOBUHHI 3HAXOANTUCH He B/IMXKYe ,,TPOUX CTy-
neHein” Big Mexi, Npy LsOMy Medi Nignsrany obnaluTyBaHHIO TaKuM
YMHOM, LLIO6 TX ICKPX He NOTpanfsnu Ha CycCifHii OyauHoK. Bigxoxi
MicLsA He mMor/im ByTu NpunallToBaHi 40 CYCiACbKUX GYA0B i MOBUHHI
3HaXOA4MTUCL B TaKOMY MicLi i MaTK Taky rnMbuHy, wob cmopifg He fo-
CcAras [0 CyCigiB; B iHLIOMY pasi BOHU NiAnAraiv 3HeCeHHI0 MyHKTOM
2 apTukyny 16 nepepbayanocs 3aranbHe NpaBuio, 3a AKMM 0co6a, fka
3BOAUTL BOrHeHebe3neyHi cropyam (KysHi, 6aHi, nekapHi 1a iH.), 30-
60B’A3yBanacs 3abe3neunTi He3anodisHHS LWKOAM cycigam, ay pasi
HaCTaHHS TakoTl LLUKoAM - cnjadyBaTu cycijam BiAnoBifgHi KOMMNeHca-
LT [6, c. 642-643].

MUTaHHAM PO3MeXXyBaHHS CYCifiHIX BOMOAIHb 6yB MPUCBAYEHUI
apTukyn 18 rnasu 19 ,,Mpa., 3a AKUMU CyAUTLCSA MaNOPOCIACLKUIA Ha-
poa” (1743 p.). TyT micTunock nuile aga NyHKTW. MNyHKT 1 nepen6a-
yaB, IO ocoba, fKa Mae Hamip BCTAHOBUTW MEXOBI 3Haku (CTOBMW,
KaMeHi Ta iH.), MOXe Lie 3p00uTK 3a y4acT CYCiIHbOrO 3eM/IEBO/O-
Ainbus abo, 3a 1oro 3rofoto, 6e3 Moro yyacTi i3 3a1y4eHHAM MeXO0BO-
ro Komicapa Ta iHLWKMX CycifiB. FAKLLO X BUHMKAB CMip Mpo MeXy, To
PO3MEXXYBaHHS NPOBOAMIOCH B CYZOBOMY MOPAAKY, MNif 4ac AKOro 3a
AOPYYEHHAM Cyay MEXO0BWiA KoMicap Yu iHLWwa ocoba ornsgas CripHi
MeXi Ta 3ac/lyx0oByBaB A0OBOAM CTOPIH Npo Mexi (. 2) [6, c. 643-644].

KpiM TOro, nuTaHHA pO3MEXYBaHHA BOJOAIHb PersiaMeHTyBa-
nucb NyHkToM 1 aptukyny 19, akuid 3060B’d3yBaB 06roposyKyBaTu
abo obkonyBaTy BoNoAiHHA (NoABip’a, caa Ta iH.), i HaJaBaB NpaBo Ha
OTPUMaHH$ BifLIKOLYBaHHSA Bif, 0C06U, fiKa CNpUYnHMA 36UTKK, NPo-
HVKHYBLUW Ha AiNAHKY[6, c. 644]. BkasaHi npasusia LOMOBHIOBA/INCA
TaKOX NONOXEeHHAMU apTukyny 20, Aki 6ynu 3ano3nyeHi 3 ,,CakcoH-
CbKoro 3epuana” [6, c. 645; 8]. NMyHKT 1 403BONSAB 06ropoayKyBaTh,
06MypoBYBaTK Yy OOKOMYBaTW fiMLLE CBOT BOJOAIHHS, He 3adinatoum
yyXXi 3eM/1i Ta 3arasibHi Bynmui. MyHKTOM 2 BCTaHOB/HOBaBCA 060B’A-
30K BCTaHOB/IKOBATM OrOPOXy 3a JOMOMOrot0 NnoTa (,MMeTHA”) Takum
YMHOM, 06 10oro rnagka cTopoHa 6yna NoBepHyTa Ha3oBHI. MyHKT 3
LbOro apTuKy/y 3a00pOHSAB MepeKpmBaTh iCHYKOUe BOLHE [DKepesio,
fIKe TeK/O0 [0 cycija

MyHKT 2 apTukyny 19 3a cBOIM 3MiCTOM nepefbayvas 060B’A30K
CYMDKHVX BOJIOAI/NBbLIB CMiIbHO YTPUMYBATU OropoXy, L0 3Haxo-

ONTbCA Ha MeXi. Y pasi nagiHHA Takoi MeXO0BOT Oropoxi (CTiHKM) Ha
CTOPOHY, AIKa YXMNAack Bif, Il PEMOHTY YmM BiHOB/IEHHS OrOPOXi, Cy-
[IOM MOK/1aaanoch BiAWKoAyBaHHA 3aBAaHOT iHLLOMY Cycify LKoo, a
TakoX 3060B°A3aHHA BiHOBUTM BIANOBILHY Oropoxy. MyHkTn 3 1a 4
apTukyny 19 peryntoBanm nNUTaHHA BifLLIKOAYBaHHSA LUKOAM, 3aBAaHoOl
nagiHHAM OyAaiBenb, CTiH UM AepeB 3 CYCiaHbOT AINAHKN. Y pasi Tako-
ro nafiHHA, CNPUYNHEHOr0 6e3aisNbHICTIO BiAMNoOBIAHOIO BMACHUKA,
KOTpWin 6yB nornepekeHWn Cycigom npo Taky MMOBIPHICTb, NoTepni-
na ocoba Mana npaBo Ha OTPMMaHHS BiALIKOLYBaHHS, a TaKOX Mor/na
3abpaty cobi Te, Lo BNaso Ha il AiNAHKY. Y pasi X NagiHHe, SKomy
He nepeflyBasio OTPMMaHHS NOMEPeMKEHH Bif cycifa, BiAMoBigHWIA
B/TACHMK TakoXX OyB 3060B’A3aHWI CNNATUTK BiALWIKOLYBaHHS, NpoTe
Mir 3a6paTi Hasag, Te, L0 BMasio Ha CyCifHHo AinsaHKy. LLo cTocyeTbes
[aHVX MOJIOXKEHb, TO, AIK CBifYaTb KOMeHTapi aBTopiB ,,IpaB, 3a AKu-
MW CYAUTBCS Ma/IOPOCIACbKMIA HApOA”, BOHW He Oy/nn 3ano3uyeHi 3
SKOrocCb [Kepena, a € iX HanpautoBaHHsAM [6, c. 644].

BucHoBKK. B LifloMy X, AKLLO NpoaHani3yBaTy MOJIOXEHHS Ma-
TepiasibHOro Ta NMpouecyabHOro npasa LLOAO PerystoBaHHA 3eMeflb-
HWX BiZHOCUH fo6pocyciacTBa, KOTpi MicTunuch Y 36ipui ,,Mpasa, 3a
AKUMUN CYANTbCA Manopociiicbknii Hapoa” (1743 p.), TO MOXHa 3po-
OWTW BMCHOBOK, LU0 AaHa nam’saTka npasa AilicHO 6yna BU3HAYHOO
KoAuikaLlieto Ana cBOro uacy. YBibpaswum B cebe BignoBigHi noso-
YKEHHS THLUMX NOLLUMPEHMX NaM’ATOK Mpasa TOro Yacy, BOHa B 3HaYHIi
Mipi nepeBepLUyBasa X fK 3a KifbKiCTIO BifNOBiAHMX MONOXEHb, TaK
i 32 06CAroM BiJHOCKH, SIKi HUMMK OXOMN/IFOBANNCL. He MicTsaum 3aranb-
HWX MOMOXKEHb LLIOAO PerystoBaHHA CyCifCbKMX BILHOCWH, ,,[Mpasa...”
perysioBavi OCHOBHI TX BUAW: PO3MeXYBaHHS CYCifHiX BONOLiHb, 06-
NawTyBaHHA Ta YTPUMaHHSA OropoX, 3anobiraHHs NPOHUKHEHHIO Ha
CyCifiHi BOMOAIHHSA, 6YAIBHULTBO 6ina MexXi, 3anobiraHHA ornocepes-
KOBaHUM BrisvBam (icKpu, UM, cMOpig) Ta iH.

1 YceHko I. B. lep>kaBHo-NpaBoBi iIHCTUTY TV KO3aLbKOi YKpaTHU AK 06 EKT
[ocnif>KeHb BiTUM3HAHWMX icTOpWKiB npasa / 1.b.YceHKo // AHTOnOris
ykpaincbkoi OPUANYHOT aymkn. —Kuis: KOpuanuHa kaura, 2003. —T. 3: Ic-
TOpis gep>kasw i npasa YKpaiHu: Ko3albKo-reTbMaHcbka goba.-C.7-22.

2. BacuneHko M.MN. ,,MpaBa, N0 KOTOPLIM CYAMTCS ManOPOCCUIACKWIA Ha-
pof4 ” K A>Kepeno Ao icTopil gep>kasHoro npasa Ykpaiiu XVIII Biky /

pLi

N3LVLID XNAOMAVH MHNHCIGE



3BIPHMK HAYKOBUX CTATEN

M.M. BacuneHko // AHTONOriA YKPAiHCbKOT IOPUANYHOT JyMKW. - KWuiB:
HOpugnuna kHura, 2003. - T. 3: IcTopis fep>kasu i npasa YKpaiHu: Ko-
3albKo-reTbMaHCbKa foba. - C. 136-143.

3. CnabueHko M.€E. Ecki3u 3 icTopii ,,lMpas, no koTopbiM cyauTcs Mano-
poccuiickunini Hapog”/ M.E. CnabueHko //AHTON0TIA YKPATHCLKOI Hopu-
AnyHot gymkn. —Kuis: KOpuanyHa kHura, 2003. - T. 3: IcTopisa fep>kasu
i MpaBa YkpaiHu: Ko3albKo-reTbMaHcbka foba. —C. 200-271.

4. lemwyyeHko HO.C. MpaBa, 3a AKMMU CyaNTbCA MaslOPOCINCbKUIA HApOg4
/ 1O.C. LWemuwyuenko // Mana eHUMKIONesis eTHOAep>KaBo3HABCTBA.
BignosigansHuii pegakTop HO.1. PumapeHko. - K.: leHesa, [oBipa, 1996.
- 942c

5. PybaHuk B.€. IHCTWTYT npaBa BnacHOCTI B YkpaiHi: Mpobnemu 3a-
POA>KEHHSA, CTaHOBMEHHS 1 PO3BMTKY Bif HaigaBHiWmMX vacis go 1917
poky: IcTopuko-npasose gocnigxkenusa / Pybauuk B. €. - Xapkis: IMerac,
2002.-352 c.

6. Koaudikauis UMBiNbHOro 3aKOHOAABCTBA Ha YKpaTHCbKUX 3eMnax. B 2 T.
T 1./ Yknag.: binoycos HO.B, Kanayp I.P., I'puubko C.[. Ta iHwi. 3a
pepaxuieto CTeaHuyka PO. Ta CTedanuyka M.O. - K: lNpasosa -
HicTb, 2009. -1168 c.

7. IcTopis fep>kasu i npasa Ykpaitn: kypc nekuiin/ Migpeg. B.I. FoHyapeH-
Ko. - K. :BeHTypi, 1996. —288 c.

8 CakcoHckoe 3epuano // CpefHeBeKOBble WCTOPUYECKME WCTOUYHMKM
BOCTOKa v3anaga [EnekTpoHHuiipecypc] -pe>kum gocTyny: Hp:/Aw>x
\oxiLLL.in"/Tex15/OoknTeniy/OerTany/X111ac1n8eTpie el.

MwupoHeHKo |.B. PernameHTaLlis 3eMefibHMX BigHOCVH J0BpocycifcTBa B Ko-

angikauii ,,Mpa.a, 3a AKMMU CyanUTLCS MaslopociicbKuidi Hapog” (1743 p.)

36ipHuK ,,[MpaBa, 3a AKUMU CyAUTLCA Manopociiceknii Hapoa” (1743 p.) BBaXa-
€TbCS OfHIEID 3 HABMAATHILUMX NCEMHMX NaM’ATOK yKpaiHcbKoro npasa XVIII cr.

MonoxeHHs rnas 17-19 aaHol Koaudikawii MICTUAN 3HAYHY KiNbKICTb MaTepianbHUX

Ta npovecyanbHUX HOPM LLLOAO BPEry/toBaHHSA BifLHOCWUH BNACHUKIB CYCiAHIX (CyMiXK-

HUX) 3eMeIbHUX fiIAHOK. He3Baxaroum Ha KasyiCTUYHICTb LIMX HOPM Ta BifCyTHICTb

MO/IOXEHb 3arabHOr0 XapakTepy, MOXHa 3po6KTWN BUCHOBOK MPO iCHYBaHHS B TOW

yac [OCTaTHbO PO3BMHYTOrO MPABOBOTO PerynioBaHHs BiAHOCWMH A06pOCYCiAcTBa

(npaso cycifcTea) B Cy4acHOMY iX PO3YMiHH.

Kntouosi crosa: 4obpocycifcTBo, MpaBo CyCiACTBa, BiAHOCMHM [o6pocycia-

CTBa.

MupoHeHKo W.B. PernameHTaLms 3eMe/ibHbIX OTHOLLIEHUI fobpococescTBa

B Koandmkaumm ,,lNpaBsa, No KoTopbIM CyauTCA ManopoccuiicbKuii Hapog” (1743

r

) C6opHuK «[NpaBa, N0 KOTOPbIM CYyANUTCS Ma/lopocCUitcKuiA Hapoay» (1743 1.) cum-

TaeTcs OfHON U3 CaMblX BbIJAIOLLMXCA NMUCbMEHHBIX MaMATOK YKPaWHCKOro npasa

XVIII ct. MonoxeHve rnas 17-19 faHHOW Koau(MKaLMKN COLAEPXKanu 3HaUNTENbHOE
KO/IMYECTBO MaTepUasbHbIX M MPOLIECCYaIbHbIX HOPM O PEry/siMpoBaHUn OTHOLLIE-
HUIA BNafenbLeB COCeaHNX (CMEXHbIX) 3eMefbHbIX YHacTKoB. HecMoTps Ha kasymc-
TUYHOCTb 3TUX HOPM W OTCYTCTBME MOMOXKEHUI O6LLEro XapakTepa, MOXHO CAenarb
BbIBOZ, O CYLLECTBOBAHWWN B TO BPEMS [IOCTATOYHO Pa3BMTOr0 NpPaBOBOrO pPerynvpo-
BaHWsA OTHOLLEHW fo6pococescTsa (Mpasa CocefcTBa) B COBPEMEHHOM €ro MoHu-
MaHuN.

Kntoyesble crnosa: [06pOCOCEACTBO, MPaBO COCEACTBA, OTHOLUEHMA [06pPO-
cocefcTBa.

Myronenko LV. Regulation of landed relations of neighbourliness in
codification ,, The Maloros' Nation Judge Law” (1743)

»The Maloros’ Nation Judge Law” (1743) is considered one of the most
prominent sources of Ukrainian law XV1I1 century. The regulations of chapters 17-19
of the given codification contain some rules concerning the adjustment of relations of
proprietor’s neighbouring lot lands. Despite of absence of the general regulations, it is
possible to make a conclusion about the existance of the developed legal adjusting of
good-neighbourly relations (right for neighbourhood) at the time.

Keywords: neighbourliness, right for neighbourhood, neighbourliness relations,
,» The Maloros Nation Judge Law” (1743).

OninHunk O.C.

OCOBNNBOCTI NPUTMIMHEHHA LLUNKOBY
B JABHBOPNMCBKOMY CYCIIJIbCTBI:

TEOPETUYHWIA ACMEKT

YK 347. 626

MocTaHoBKa Npo6ieMu. 3 HailfaBHiLUMX YaciB, AK 3aCBigUytOTb
NpaBoBi Ta ICTOPUYHI MKepena, 3aBXAW BUKIUKaIW yBary nuTaHHs,
NnoB’A3aHi i3 BPEryntoBaHHAM Pi3HUX acnekTiB BiAHOCUH B KOHTEKCTI
LLNKOGY, CIM’T Ta PO3YYEHHS, a TaKOX HPUANYHI MEXaHI3MK, SKi ra-
paHTYHOTb 3aXMCT MPaB 0CO6M Ta CYCNifIbHOT MOpasi. Y 3B’A3KY 3 LM,
CNifi 3a3HAYNTK, LLIO OCMUC/IEHHS NPOG/IEMUN PO3/TyUEHb Y PUMCHKOMY
npa.i NOYasiocs i3 CTaHOB/IEHHA 3BMYAEBOrO MpaBa, 0CMUCHOBA/INCS
npaBoBi 3BKYal BiAMNOBIAHMX BMAIB (mores, consuetude, mos regionis),
a TaKoX BMPOLOBX (POPMYBaHHA Ta eBOJIOLIT KIaCUYHOT PUMCHKOT
topucnpyaeHuii [1, c. 14; 2, c¢. 51]. besymoBHO, IHCTUTYT po3ipBaHHSA
LBy Yy pUMCLKOMY NMPUBaTHOMY Mpasi MOBHOK MipPOKO He 3HaMLLOB
CBOr0 BIITBOPEHHS Y Cy4acHiii npaBoBili TpPaauLii, OAHaK YsBNEH-
HA PUMJISIH PO 3HAaYeHHS Lumo6y25Ta CiM’i, a TaKoX nepefymoBu [0
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po3ipBaHHs W6y | 0C06MBOCTI NpoLeaypy PO3ipBaHHA LWOGY Y
PUMCBLKOMY CYCNiNbCTBI Masiv Big4yTHWIA BNAMB Ha NOAAbLUNIA PO3-
BUTOK LLMOGHO-CiIMENHOTO npasa. ToMy, € akTya/lbHUM [0C/iAXKEHHS
MUTaHHS LWOAO0 OKPEMUX OCOBNMBOCTEN PO3ipBaHHS LUMHOOY B AaB-
HbOPMMCBLKOMY CYCMifIbCTBI Ta 3’CYBaHHA [AMHaMiKW BiAMOBIAHUX
MPVBaTHO-NPaBOBUX BiAHOCUH.

AHani3 ocTaHHix gocnimkeHb Ta ny6nikauii. MNpobnemu pum-
CbKOr0 MpMBATHOrO Mpasa 3 MO3WLiA ICTOPUYHOT HayKW 3araioM Ta
LUTO6HO-CIMEeAHOro npaBa 30KpeMa, Halibinbll aKTMBHO PO3po6/s-
HOTbCA, NounHaroum 3 XIX cr. Takmmm asTopamu, 9K T. Momm3eH, O.
KonTtes, O. LUTaepmaH. TeOPeTMYHOK OCHOBOK HAyKOBOro A0CHi-
[PKEHHA CTa/IM PoBOTU TakUX BIZOMMUX BITUM3HAHUX Ta 3apyOiKHUX
HaykoBLiB, K B. bopucosa, J1. bapaHosa, B. Bosk, M. Mapcia Nap-
pigo, A. Aoxaes, J1.0auyk, HO. 3agopoxHuid, J1. KasaHues, P. Ka-
NoXHWIA, A. Kontes, B. Makapuyk, C. Mypomues, |. HouubKuiA,
€. Opay, |. Mepetepcbkuid, O. Migonpuropa, I. MokpoBcbkuia, b. Tu-
WK, €.XaputoHos, B. XBocTtos, Y. CaHdininno, 3. YepHinoBCbKWiA
Ta iHWI. Y KOHTEKCTI PO3KPUTTS 0COGMBOCTEN PO3ipBaHHS LLIOOY
B PvMi okpemy yBary 6y/o 3BepHEHO Ha PUMCBKI MpaBOoBi Mam’ATKu,
30Kpema, 3akoHu X1 Tabnuus, IHcTUTYUIT Maa, Jurectn KOCTUHIaHa.

3 ornAgy Ha Te, WO Tpafuuis HayKOBOro Mi3HaHHS PUMCLKOro
NpYBaTHOIO NpaBa OXOM/E TPUBANMNIA YacoBUIA Nepiod, NOAabLIOrO
JOCNiKEHHS NOTPeOytOTb OKPeMi MPUBATHO-MPaBOBI BiAHOCUHN, AKi
CK/TaZlatoThCA B MeXax eBO/IOLT IHCTUTYTIB LBy Ta CiM’i, B TOMY
yuncni y BUNagKy ix NpunuHeHHs. TakMM YMHOM, MOXHA KOHCTaTyBa-
T NOTPe6y OKPEMOro AOCNIKEHHSA NPUNUHEHHS LUIFOOHO-CIMEHNX
BiZLHOCWH MOZPYXOKS Y PUMCBKOMY MPUBATHOMY Mpasi.

MeTa cTaTTi. MeTOol HaLlOoT CTaTTi € 3AiNCHEHHS KOMMMIEKCHO-
ro aHanisy NpUNMHeHHs WNHOY Y AaBHLOPUMCHKOMY CYCMifbCTBI Ta
3’ACYBaHHA OKPEMMX TEOPETUYHMX 0COBIMBOCTEN LbOro npaBoBOro
IHCTUTYTY.

Buknag ocHoBHOro matepiany. Ans Toro wo6 wnob icHyBas
IOPUANYHO, MOTPIOHO, WO6 6yNN NPUCYTHI YMOBK, 6e3 AKX BiH He
Mir 6yt yknageHuii. BigMmiHa Oyab-aKoi i3 Takux yMOB Cly>Kuna nig-
CTaBOK /1 NMPUMUHEHHSA WM00Y. AKWO npoaHanisysaTy [kepena

PUMCHKOr0 MPYBATHOIO Mpasa, TO W06 NPUMUHABCA BHACNILOK: 1)
CMepTi OAHOro 3 MOAPYXOKS; 2) BTpaTu cB060AN abo rPOMafsHCTBa,;
3) posipsaHHsA W6y (po3nyyeHHs) [3, ¢. 134]. Ak 3a3Havas lMasno:
«LLIN06 NPUNUHAETLCA PO3NYYEHHAM, CMEPTHO, B3ATTAM B NMOJIOH abo
iHLUVMM BMNAZKOM pabCcTBa 04HOM0 3 HUX (Moapyxoks)» (4.24.2.1) [4].
JesKi BUEHI-pOMaHICT BKa3yOTb TaKOXX Ha IHLII MigcTaBy npunu-
HEeHHA LWoBy, WO iCHYBa/IM B PUMCbKOMY Mpasi. Tak, 30kpema, B.B.
HoBULbKMIN 3a3Hauae, Lo W06 NPUMNUHABCA B 3B’A3KY 3 BTPATOHO
rPOMaZAHCTBA, OCKifIbKWM HEerpomMafaHu, okpim larini yeieres, sk Bifo-
MO He Masin ivB conubii, a TOMy He mMornv nepeGysaTn B 3aKOHHOMY
pPUMCBHKOMY LWIM06I [3, €. 113]. 3ycTpivaroTbCs TaKoX aprymeHTH, Lo
[0 NPUNVIHEHHS LWN06Y NPU3BOAMB TaKOX BCTYM APYXMHM 260 Y0/o-
BiKa [j0 MOHaCTUpS.

Tomy, MOXXHa NpUNYCTUTK, L0 HaBeLeHI BuLe HopMu [urecT Ta
JOYMKU HayKOBLIB MiALUTOBXYOTb [0 BUCHOBKY, LU0 [1aBno 3a3Hayas
MPO OCHOBHI (HalbisbLl NOLUIMPEHi) BUNaAKM NPUMUHEHHSA LTHOOY,
a/le BUK/TOYHWI X nepenik € Habarato WypLIniA, NOB’A3aHNN 3 KOH-
KPETHUMW XMTTEBUMU 06CTaBUHAMK, B AKi NOTpanasia nioguHa Ta
NepPeKIMKaETbCA He TiIbKM 3 HoOpMaMmy Npaga, a i 3 penirinHuMmn Hop-
MaMW Ta 3BUYasMU, SKi CKIaancs B PUMCbKOMY CYCMiNbCTBI.

B1parta cB060aYM i 06epHEHHS OAHOTO 3 MOAPYXOKA B pabCcTBO abo
Yy MOJIOH Masio HaCNiAKOM MPUMUHEHHA LUMOOY B KOHKPETHUX BUNaj-
Kax. YKiHKa He Mana npasa BCTyNnaTh Y HOBWIA LLKOG BNPOJOBXK N’ATH
POKiB Nic/if 06epHeHHS Ti Y00BiKa y pabCcTBO YK NOTPAr/IAHHA AOro 'y
MOJIOH. Y pasi BTpaTy 0C060K PUMCLKOr0 rpoMafsHCTBa, L6 BBa-
XKaBCs [ifiCHMM 3rigHO HOPM MNpaBa HapopiB.

FAKLL0 3axonsieHa B NOMOH Yn 0bepHeHa B pabcTBO 0coba nosep-
Tasiaca notiM Ao Pyvmy, BoHa Ha niAcTaBi 0CO6/MBOT FOPUANUHOT (iK-
LiiT BBKAMACA TaKOHO, LU0 HIKOMW He BTpayana Hi cBoboau, Hi rpoMa-
[AHCTBA, Hi CBOIX OKpeMuX npasa. Beaxanocs, Lo Bnaja Takoi ocobu
HaZ APY>KMHOIO Y LWHOGI 3 YOMOBIYOK BMAAO0K HIKOMN He MPUMUHS-
nacs. N6 6e3 4onoBivoi Bnaam AK GakTUUYHWA, a He HOPUANYHWIA
3B’A30K BBA@XaBCA NPUMNUHEHUM. Ane LG BBAXABCA TakvM, LLO
MPOLOBXYETLCA, AKLLO MOAPYXOKSA pa3om nepebysanu y MooHi [5, c.
48-49].
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3BIPHMK HAYKOBUX CTATEN

BTpaTa pvMCbLKOro rpomaasiHcTBa BifibyBanacs HaiuacTille 3
BTPaTO CBOBGOAM, LLIO, B CBOO Yepry, CNPUYMHANO BTPaTy NpaBo3aar-
HOCTi. BifCyTHICTb MpaBO34aTHOCTI YHEMOX/MB/IHOBAA YKNa4aHHSA
LUNHOBY UM 36epedKeHHSs ICHYHHOro. 3MiHa CiMenHOro ctatycy OfHOro
3 NOAPYXOKSA TaKoXK 6yna NifcTaBoo And NPUNUHEHHS LWMOGY, KoM
BCTaHOB/IKOBa/1a TaKMiA CTYMNiHb arHaTCbKOro CropiAHEHHS 1Oro 3 iH-
LUMM i3 NMOAPYXOKA, 38 AKOTO YKIafaHHS LLTHo0yY 6y/io 6 HEMOX/IMBUM.

Y pumcbKOMy CiMeiHOMY npasi AisiB NPUHLMM LWXPOKOT cBO60AN
pO3/TyYeHHS 3a BECb Yac iCHYBaHHSA PUMCLKOT iMnepii. Buginanm pisHi
nigcTaBy Ta NOPSA0K PO3NYYEHHS B LLUKOGI 3 HONOBIYOK BNaaoko Ta
LLM06I 6e3 Yo10BIYOT BNAAW.

Bigomi gocnigHMKM pUMCbKOro npueatHoro npasa . pimm,
I. OepHoypr, &. LUyniH, B. XBOCTOB, aHani3yroun iHCTUTYT Npunu-
HEHHS LWOY B PUMCBLKIN AepxKaBi, 30Kpema, LUASIXOM PO3ipBaHHS,
po3rnsganu fABa Moro pisHOBMAW: OAHOCTOPOHHIWA (repikiivin) Ta
[BOCTOPOHHIN ((iiyoiiiuw). Hanpuknag, . JepHOYpr BUKOPUCTOBYE
B KOHTEKCTI Ha3BaHWX MOHATb HACTYMHY MOfenb: 1) po3/yyeHHs 5K
3aralbHe MOHATTS, L0 BU3HAYa€E CTaH 0CO6M LWOAO Woby; 2) posi-
PBaHHA LUMOGY 5K Aif ANS LOCATHEHHA CTaHy pPo3/y4YeHoi ocobu; 3)
LUNSXn (MeToAM) SOCATHEHHS METW: LLUMIAXOM Y3ropKeHHS Ta METOLOM
OAHOCTOPOHHbLOTO BifpeyeHHs [6, €. 23]. Takum YMHOM, TepucCiinT Ta
(iiyoriivT y gocnigHvKa aBns0TbCA MeTo4amu ANA OCATHEHHSA METU
- PO3/TyYeHHS.

HatomicTb, y ®. LLlyniHa cnocTepiraeTbCa HacTynHa mogenb: 1)
NPUNUHEHHS LWOGY (3arasibHe NOHATTS, AKe Mae K ABULLE TPW Mij-
CTaBu, WO Bynn Ha3BaHi BULLE); 2) PO3/YUYEHHs K OfHa 3 niacras
NPUNUHEHHS LWNOGY; 3) PO3yYeHHs 3[IACHIOETLCA Yepes3 repuciint
Ta (liyoliinT, AKi BUCTYNalTb B AKOCTI PI3HOBULIB PO3NYYEHHS, ane
AK OAHIET 3 NIACTaB HOPUANYHOTO CKacyBaHHS W6y [7, ¢. 226-236].

He gvBnsunch Ha NesBHi TePMIHONOTIYHI BiAMIHHOCTI KOHCTPYK-
uin, ana obox pocnigHukis repwiint Ta (liyolint asnstotbea no-
HATTAMW OAHOrO PiBHA, LLO BiPI3HAIOTLCA POPMOIO Ta 3MICTOM, ane
06buaBa nepeabdayaroTb y PisHMIA CNOCIO CKAaCyBaHHS KOPUANYHOT YMH-
HOCTi 3aKOHHOrO LWN06BY. BigMiHHOCTI B KOHCTPYKLiAX LOCNiAHMKIB
4acTo NoONAraKTb B Pi3HOMY T/IyMayeHHI AaHWX MOHATD.

JI. 3aiypcbKuid He BU3HAE PAKTUYHO 3arailbHOro MOHATTA PO3/y-
YEHHS, 8 BBAXAE, L0 BOHO ICHYE B IBOX KOHKPETHMX (hopmax - po3-
NYYeHHSs 3a BOJ/et0 060X ofpy>KeHuX (divortium) Ta 3a BOSiet0 04HOro
(repudium), sKi, Ha AOro JymKy, MatOTb BUK/OUYHO TEXHIYHE 3HAYEH-
Ha [2, c. 51-56].

JLH. KasaHueB y cBOiX npausx [8] Takox BXuBae Li ABa TepMi-
HW. OfiHaK, Ha JYMKY HayKOBLS, BOHU BUHWK/IN He OAHOYACHO. 3rigHo
MO/OXeHb PUMCHLKOIO MPMBATHOrO Mpasa, AKi JOMyCKasn po3ipBaH-
HA LWM0OY 3a iHILIaTMBOKO YO/I0BiKa 6e3 BpaxyBaHHS IHTepecisB Apy-
XVIHW, MOXHa MpPUNYCTUTK, L0 iCTOPUYHO MEPLUOHD BUHWKIA raka
(hopma posipBaHHs LWOBGY AK repudium. JuLwe 3 TOro nepiogy, Komm
PUMCbKa TpaauLis LONYCTWNa MOXIMBICTb PO3IPBaHHA LWMKOGY 3a iHi-
LiaT1BOO XKiHKK, BUHWKK divortium [8, ¢. 138]. Lle 6yno niaTeepmxe-
Ho npausmy ®decta Ta LinuepoHa. B. €dgumos BBaxas, WO divortium
—1le 3ara/lbHe MOHATTSA, AKUM M03HAYaN0Ca PO3/yYeHHs B Pumi, a
repudium - NPUNMHEHHS WNOGY NO 3a8Bi OAHOTO 3 NOAPYHOKS.

Takum YHOM, MU MOXXEMO MPUMYCTUTH, LLO PO3ipBaHHA LLIHOOY
B PyMi morno 6yTv OHOCTOPOHHIM, KON Of4Ha CTOPOHA BiAMOB/Aa-
CA Bi/l NPOAOBXEHHS! ICHYBaHHS LLI/IFOGHONO COHO3Y, Ta JBOCTOPOHHIM
- KO/ LWNOGHMIA COH3 MPUNUHSETLCA 3a 3rofok 060X i3 MOAPYHOKS.
PvmcbKe npaBo 3HaO0 Ui ABa BUAN PO3MYYEHHS | 41 KOXHOIO 3 HUX
nigiépano BignoBiaHMIA TepmiH: repudium Ta divortium. HeobxigHo
3a3HauMTK, L0 PUMCbKE CIPUIHATTS PO3ipBaHHS W00y (po3nyyeH-
HS1) He BiAMNOBiJae Oro YKpaiHCbKMM Y/ iHWUM aHanoram. OCKifbKK,
FK MpaBWo, posipBaHHA Wby nepenbavac 3aydyeHHA Myo6nivHOT
BNaAy [0 TakuX BIAHOCWH, B TOM 4ac fK Y BiJHOCUHW PUMASH Mpu
NpUNUHEHHI Wby Bnaga He BTpyyanacs [8, c. 139].

Po3ny4yeHHs B nepiof paHHbOT pecnybniku 3ycTpivanmcs pigko, a
nepwnii BUNagoK aatyetbes 306 pokom [0 H. e. y Banepis Makcmuma
(komm Nyuii AHTOHI pPO3/TyUMBCA 3 OPYXKMHOIO, 3a L0 LieH30pamu
OyB BUK/IOYEHUIA 3 ceHaTy) abo 231 (a6o 227) pokoM f10 H. e. y Cepsis
Cynbniuis (konm koHeyn Cnypiin Kapsiniii 3a 3rofoto LIEH30piB po3y-
UMBCH 3 APY>KMHOLO Yepes i1 6e3nnigaq) [7, c. 229].

OcCKinbK1 po3ipBaHHs LWAOOY PUMCbKUM CYCMiNIbCTBOM [10-
MycKasiocs, asle He CXBa/ltOBa/1I0CA, TOMY [AJ11 TOrO, LIO6 BYMHWUTK
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36IPHMK HAYKOBUX CTATEWU

0ro, HeobXifHe BUKOHAHHSA HAaCTYMHMUX TPbOX YMOB: 1) 3 APY>KNHOLO
HE MOXXHa PO3/TyYMTUCH TiIbKUN 38 BaXKaHHAM, a BUK/THOYHO Y BUMALKY
[liiCHOT HEeOOXiAHOCTI Ta 3a po3nopsmkeHHAM pater familias; 2) Heo6-
XiHO OTPMMaTK 403BiN CIMENHOro cyay; 3) PO3NyYeHHs 4ONYCKaeTb-
cA, AKWO NPOCTYNOK APY>XXMHU € [OCTaTHLOK MNifCTaBOK 415 LbOro
[9, c. 35-36].

besnifgcTaBHe po3ipBaHHA LWNOBY po3rnsaganocsd fK 6e3decHe
LISIHHSA, Xepui Bigny4ann 4onosika, i BiH )XepTBYBaB YaCTUHY CBO-
ro MaiHa, Lo6 YMWUIOCTUBUATU TUX GOriB, Nif 3aCTYMHULITBOM SKUX
yKnagascs Wwno6. MNpaBuabHWUIA W06 3 YOMOBIYOK BNaAok MOXHA
Oyno po3ipBaTy TifIbKM 3 iHILiaTUBM YOMO0BIKA i Ti/IbKM TO4I, KoM 6ynu
BIAMOBIAHI NiACTaBW, HaMpuKnag, amopasibHa MoBefiHKa APYXXUHW.
ToMmy, HaneXHa nigcrasa, HeoOXigHICTb, PO3MNOPALYKEHHS AOMOB/A-
AVIKN Ta [03BiN CIMEHOro cyay - YMOBW, fKi Mann 6yTu JoTpuMaHi
npy po3ipBaHHi LLKOGY.

OfHUM i3 06pAAIB NPUNUHEHHS LWNOOY BY/10 NPUHECEHHS Y XXep-
TBY 4aCTUHW CBOr0O MaliHa 60ruHi Llepepi, sika BBaXkasiacs NMOKpPOBY-
TeNbKOK LWo6iB. Lle pobuiocs ToMy, WO iCHYBaB MPUHLMM - XTO
pO3pvBaEe LUMKOOHI Y31, TOW NOBUHEH OYTW MOKapaHWii. Xoua, B Aiil-
LLOBLUMX [0 HAaC Nam’ATKax PUMCbKOT iICTOPIT He 3raflyeTbCs XXOLHOro
NpUKIagy 3acTocyBaHHS HakNafeHHs Takoro wwrpady. 3rigHo 3 uap-
CbKVMMW 3aKOHamu, Npasw/io NPo criaTy wrpady 3a Po3yyeHHs He
3aCTOCOBYB&/10CS B TUX BUMAAKaX, KON APY>KMUHA 34iCHIOBasA Npe-
No6oAisHHA abo X 6yna n’aHuuero. Lii 3n04mMHN 6ynn B 04ax pum-
NSIH JOCTaTHLO TSHXKKUMM | BUHHI NigaaBanuncs 3a Lie HalicyBopilomy
MOKapaHHIO - CMepTHI Kapi. Tak, YONoBiK, WO ChiiiMaB Apy)XXMHY Ha
npento6oisHHI, Mir BOUTY 11 He 3a1eXXHO BifJ TOro Ym 6yB yKaaeHui
w106 cum manu uM sine manu [8, c¢. 136-142]. be3snigctasHe, He-
CcrpaBe/iMBe PO3ipBaHHA LLUIKOOY YOMOBIKOM PO3rnsanocs K npsma
06pasa ApY>KMHW Ta 1T POAUHW, MO BUKNUKATK NOMCTY 3 BOKY 06-
PaXXeHOT CTOPOHW, HaBiTb O KPOBHOT MOMCTW. TOMy, A/1F TOro, LWo6
YHUKHYTW HeraTMBHUX HaCcNigKiB, Y0N0BIK MOBMHEH BYB 3apyunTuCA
NiATPMMKOI POAMYIB APY>KUHMN HA PO3ipBaHHA LIOGY, a TOMY, poau-
4i APYXXVMHW pPa3oM i3 Ti HOIOBIKOM 06roBOPHOBA/IN MOBELIHKY APYXKK-
HM | BUpiLLYBann NMTaHHA NPO Po3ipBaHHA W6y [8, ¢. 145-146].

30

TakuM YMHOM, MOCTYMOBO MoYaB (hopMyBaTUCS CrieundiyHnA opraH
- CiMeliHWin cyg, cepef (hyHKLI AKoro OyB po3rnsg nuTaHb, NoB’a3a-
HMX i3 po3ipBaHHAM LWNHOY. J1. KasaHueB Yy cBOili npaui [8] no3Hauae
0ro SiK «AOMaLLHE CYaANNLLIE.

Ha noyaTkoBux eTanax cBOro (oopMyBaHHsS CiMEHWUIA Cyf CKa-
[aBca 3 yucna poaudiB Noapy»oksd, a Tomy 6yB JOCUTbL J06pe 3Ha-
nomuin 3 0c06AMBOCTAMM TX LUMKOOHOro XKTTA. J1. KasaHueB Haro-
NOLUYE, LLO CNoYaTKy CiMeHWUIA cyp CKNaaaBcs i3 Y0/oBiKa Ta iHLMX
arHatis cim’. B ToMy BuMagky, SIKWO BUPILLYBaNocs MUTaHHS Mpo
noKapaHHs APYXXMHW Ta PO3ipBaHHA LLOOY B pe3ynbTaTi iT amopass-
HOT MOBEAIHKM - TO JO CIMEHOro Cyay [OMyYaIUCA POANYI APYXKUHW,
Hanpukniag, i 6aTbKo, iHLI poAnyi YonoBivoi cTati. Mpo Takuii cknag
cimeliHoro cygy csigyatb TBOpM lMnyTtapxa Ta [ioHicis. 3rogom, Ao
pO3rNIsiLy Cnpasy MpPo PO3/yYeHHs, MOTIN 3a/1ydaTncs i Ti ocobu, ski
He 6ynv poamMyamMu 3aiHTepecoBaHuX 0Cib, HanNpuKnag, apys3i Nogpyx-
XS UM OHOTIO 3 HYKX [8, c. 149].

OTXe, BPaxoByHOUM 3a3HayYeHe, MOXHA 3p0OMTU BUCHOBOK, LUO
BONA Y0/I0BiKa LOAO pO3ipBaHHA LWMOOY He Gyna BXe i Taka 6e3-
MeXXHa. BoHa obmexxyBanacsa neBHUMM NifcTaBaMu 418 pPo3ipBaHHS,
PiLLEHHAMW CIMEHOro cyay i, BPELUTi PeLUT, MOpPa/IbHAM OCYZOM CY-
cninbeTea. Kpim Toro, B CiMeiiHi cnpasu Bif, iMeHi CycnisibCTBa BTPY-
Yasmcs TakoX LieH30pn. OQiLiiHO HOPMU NP0 «OMALLHE CYANNLLE
Oy/m BIACYTHI B PMCbKOMY 3aKOHOAABCTBI, OAHAK NPO HbOro 3rafy-
€TbCA, ONOCEPeSKOBaHO, Yy npauax [ioHicia 3 nocunaHHAM Ha uap-
CbKi (apxaiyHi) 3akoHn Pomyna. Tomy, MM MOXeMO MpUNyCcTUTK, LIO
CTBOPEHHS Ta Ais/IbHICTb «CIMENHOr0 CyAy» I'PYHTYBa/IUCS Ha 3BMYa-
€BOMY MpaBi, a A0ro 060B’A3KOBICTb OyNa 3yMOB/IEHA HEOOXIAHICTIO
3aXMCTy APY>XUHW Bif, cCamoynpaBCTBa YO0/0BiKa Ta MiATPYMyBanacs
PUMCLKOK TPauLIEt0. A 3aBAAKM KOHCEpPBATU3MY PUMCLKOrO Mpu-
BaTHOIO NpaBa Takuii Creun@ivHuiA IHCTUTYT 36epircs ax Ao Yacis
Ni3HbOT pecny6niku [8, ¢. 149]. Ha nigTBepMKeHHS 060B’3KOBOCTI
ciMe/iHOro cygy A/18 po3rnsgy HAM Cnpasu NpPo PO3NyYeHHs, B pUM-
CbKili icTopiT BigoMMM € BMNafoK, Konu B 450 poui Big 3acHYBaHHS
Pumy ueHsopn M. Valerius Maximus Tta C.l. Bubulcus Buknrounnm
Jouig AHTOHIA (L. Antonius) 3 YneHiB ceHaTy 3a BUMHEHE HUM PO3-
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Ny4YeHHs 6e3 CKAMKaHHS CIMeHOro cyay, T06TO, «NOpYLUMB CTapuid,
OCBAYEHUI Bikamu 3BU4ain» [8, c. 149].

B HaykoBIi/i niTepatypi BWC/IOB/IOETLCA NO3ULSA, WO iHiLiaTo-
POM CK/IMKaHHS CIMEINHOro Cyly € Y0MoBIK, KA 0AHOYACHO Bifirpae
B HbOMY r0O/1I0BHY posib. OfHak, J1. Ka3aHLeB BBaXae, L0 KOXEH i3
4fieHiB CIMENHOro cyay Mae OfHaKoBe MpaBO rosocy, 6e3 XOoAHWX
rnepe.ar, 06rpyHTOBYHOUYM CBOK MO3WLiKO CeHTeHUisMu OioHicis a-
NiKapHaCbKOro, KN NPAMO FOBOPWB MPO «MOCTAHOB/EHUS PiLLIEHHS
KOrHaTamy pa3om i3 Y0/ioBiKOM». B TOW e yac TauuT 3ragyBaB npo
Mnatiyca, AKnii «3 0C06/IMBOro 403BONY BMaav po3rnsgas, no Apes-
HbOMY 3BUYat0, B MPUCYTHOCTI PIgHUX APY>XXMHW cnpaBy npo 1T npo-
BUHM | BU3HaB iT HEBUHYBaTOO» [8, c. 149]. Ha ocHoBI Lporo, Tauut
pPO6UTb BUCHOBOK, LLIO Ti/fIbKW YONOBIK 6YB Cya/et0 NPOCTYMKIB CBOET
LPY>XUHW, a 1 poandi nnLle 6pany ydacTb y CnyXaHHi cnpasu. B xoai
NPOBELEHOr0 JOCNIKEHHS MW He MiIATPUMYEMO BUCNIOBIEHY B NiTe-
paTypi NO3uLit0 NPO BUKIOYHE NPaBO YO/0BIKa Ha 34iNCHEHHSA Cyao-
YMHCTBA B MeXaXx JOMALLHbOro cyay. BBaXKaemo, LLO SK YOMOBIK, TaK
i poauyi Apy>XMHKU Bynn PiBHONPABHUMMK Y CBOEMY CTaHOBULLI. Kpim
TOro, POAMYI BUCTYMaIN OAHOYACHO CBiLKaMM CllyXaHHS Cripasu Mnpo
po3ipBaHHA LW06Y, a TaKoX 3abe3nedyBa/ivi HEMOX/IMBICTb 3/10BXM-
BaHHA 3 60KY 4O0/0BiKa, NMPaBU/bHICTb, CNPaBes/IMBICTb Ta BignoBia-
HICTb NOKapaHHA APY>XXVMHW Tiil NPOBWHI, IKY BOHA BUMHWA.

B npoueci po3BUTKy LWNO6HO-CiMeHOro npasa CTapoAaBHLOro
Pyimy, 30Kpema B YaCTUHI po3ipBaHHS LLOGY, MOCTYNOBO ()opMyBaB-
CS MPUHUMN, WO YO/OBIK HE Mae Mpasa Po3puBaTK LG 6e3 Hanex-
HOT nigctasu. Taki NiACTaBM HanpalbOBYBaIMCA MOCEPeSHULTBOM
LUTOOGHUX [,OrOBOPIB, IHLWMX WAOOHWX OMOB/EHOCTEN, B pe3y/bTaTi
4oro, 3 4HaCOM BOHW CTa/IN 3ara/lbHONPUAHATAMU, 3BUYHUMU. A TOMY
X HasiBHICTb CTana 6e3yMOBHOM0 MiACTaBOK ANS HafaHHS 3roau ci-
MENHUM CyI0M Ha pOo3ipBaHHS LL06Y. Pa3oM 3 TUM, HafBHICTb TaKMX
nigcTas He 3060B’A3yBasia Y0/I0BIKa Ta AOMALLHIV CyA, OCKifIbKM BOHU
He 6ynM AOBeAeHi A0 CTaTyCy 3aKOHHMX, a TOMY He BGy/0 3a60pOHM
Bif/lyyaTV XIHKY Bif, YONOBIKa MO iHWKMX, KPIM 3aralbHOBU3HAHUX,
nigcTaB. TakMM YAHOM, YNeHU CIMEHOIO Cyay, 0OMEXYHUM 3/10BXN-
BaHHA Y0/10BiKa NPO Bify4YeHHs Bif, WNOGY APY>KUHM Ta crocTepi-

ratoum 3a JOTPUMAHHAM 3arasibHOBU3HaHUX MiACTaB 415 Po3ipBaHHA
LLOBY, Man MOXNMBICTb BUOOPY. TOGTO, BOHWM MOIM NPUIAHSATY Pi-
LLIEHHS NPO PO3ipBaHHS LLOOY 3a HAsBHOCTI MiACTaB, AKi He Hanexa-
NN [0 3arafibHOMPUIAHATKX, i, BiAMOBIAHO, TUM CaMMM HanpaLbOBY-
Ba/IM HOBI NiACTaBW A/19 po3ipBaHHSA LLNOBY, a TAKOX BUA03MiHIOBa/IN
cTapi [8, c. 152].

Liumm obcTaBrUHamMmM, NEBHOK MipO, MOACHIOETLCA, YOMY PUM-
NAHN 0O IMNepaTopCcbKOro nepiogy He BUMPOOWAM YiTKUX, 3aKOHO-
[)aB40 BCTaHOB/MIEHMX MiACTaB A5 po3ipBaHHS LLIOOY. 3akoHOAaBYa
BMlafa HaBiTb He Hamaranacs BTPy4aTucs y peryntoBaHHS BigHOCWH,
NOB’A3aHNX i3 PO3ipBaHHSM LL/KOOY, MOBHICTHO 3a/ULLIAKOYM Lie MUTaH-
H B KOMMETEHLiT CIMEMHNX CyfiB Ta MOpasbHUX 3BMYaAlB, SKi Crips-
MOBYBa/IN AisNbHICTb TaKmMx cyaiB. My6nivHMiA iHTEpeC Ta BTPYYaHHS
3aKOHOZaB4O0l Blafy B NPOLEC PO3/lyveHHs MOYMHaE crnocTepiratucs
NuLLe B KiHL pecny6nikaHCbKOro, Ha noyaTtky iMnepaTopcbKoro ne-
piofy Y 3B’A3Ky i3 3aHenagoM mMopasibHMX YCTOIB PUMy Ta MacoBuM
36i/IbLUEHHAM Ki/IbKOCTI PO3/yYeHb.

PeniriliHa LiepeMOHist yKNageHHs L6y, Xxoua iHogi i cnyryeana
A1 BUHWKHEHHS 0COBMMBUX MiACTaB [/19 PO3ipBaHHA LBy, NOB’a-
3aHUX Hanpuknag, i3 PisHULIEKO Y PenirinHoMy CBITOCNPWIAHATTI, Mo
CyTi sBNsinaca 06CTaBMHOM0, sKa YCKNaaHIOBaNa Po3ipBaHHs LHGY.
XiHKy, BBEAEHY B [iM 3 PENiriiHNMMN LEPEMOHIAMU, AOCUTb CKMaaHO
6yno BiANy4nTn Bif AOMY, OCKI/IbKM BBaXKA/IOCS, O 60OrK, NOKPOBU-
Teni Wby, NokaparoTb 3a Po3ipBaHHA TOro, Wo 6yo oceaveHe [8,
c. 154-155]. Ocobn11BO Taka TeHAEHL A NPOABUNACS i3 BUHUKHEHHSAM
CYTO peniriiiHoi opMu LWAOOY - KOoHappewii. Ampke B YPOUUCTUX
obpsiaax, aKi 3AiCHIOBANNCS Nepeq XPeusmn 3a LET dopmn LLto-
Oy, Apy>K1Ha BUCTYynana nepeg nuuem 6oris sk ocoba, piBHOMpasHa
YO/IOBIKOBI, a iX BIAMNOBIAILHICTL Nepen 6oramm Byna CrifibHOMO.
Tomy, AKLWO W06 yKNafasca y GopMi KoHgappealil, To posipsaH-
HS TaKoro LUMKOY 3A4IMCHIOBAIOCS HaA3BMYAAHO Pigito, NnLe Y OK-
peMUX, BUK/TOYHWUX BUNagkax. besymoBHO, 3a HasBHOCTI MPOBUHU
XIHKYM, HaBiTb Takuii W06 po3puBaBcs, afe Le BigbyBanocs nuile
3a HabiNbLL TSKKI MPOBUHM APYXMHW. TMpy UbOMy, MU He Gepemo
[0 yBarn Taki niAacTaBun K NepentobCcTBO, M’AHCTBO TOLLO, OCKiflb-
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KW 3a TaKi AiHHA APY>KUHU, SIK HaMK 6y/o 3’ICOBaHO BULLE, B3arasi
nepeabayanacs cMepTHa Kapa 3a pilleHHsM ciMeitHoro cyay. OTxe,
MOX/MBICTb PO3ipBaHHSA LLUMHOBY, YKIAAEHOro Yy (hopMi KoHappeaLi,
Y PUMCBKOMY MprBaTHOMY MNpaBi Ta pPUMCbKOMY CYCMiNbCTBI Oyna 3Be-
[eHa fo MiHiMyMmy. BinbLue TOro, fexTo i3 HayKOBLiB B3arasi 3anepe-
4ye MOX/MBICTb PO3ipBaHHA LLUMKOBY, YKIaAeHOroy (hopmi KoHhappe-
auii [10, c. 17]. OaHak, Taka Nno3uLis € HeBIPHOM, OCKIfIbK1 B Pumi
iCHyBaB 0COG/MBUIA PENiTiNHWIA aKT, NPOTUNEXHWIA KOH(appeaLii i
CMPAMOBAHWI Ha 3HWLLEHHS TIET CNISIbHOCTI, IKa BUHMKNA B Pe3y/b-
TaTi KoH(happeauii - gihdappeais ((iikarreaiio). Liei peniriiHnii akt
CKacoBYBaB PefiriiHy €AHICTb MOAPYMOKS, i, BiAMOBIAHO, CKACOBYBaB
LUOGHWIA COHO3, LLIO IPYHTYBaBCS Ha KOHMappeawii, a TOMy po3rns-
faBcs AK opma posipBaHHA LWoOy. Pazom 3 TM, AesKi HayKOBL
y CBOIX Mpausax BBaXaroTb, WO Aiddappeais 3acTocoByBanacs He 3
METOH PO3/TyHeHHSA MOAPYMOKS, a AK 3acib NpUNUHEHHS Wby ne-
pen 3AiCHeHHAM CMePTHOT Kapy Haj, XiHKO 3a PilleHHSM CiMenHo-
ro un nyéniuHoro cyay. OaHak, J1. KasaHueB BBaXKaE Take NMOSACHEHHS
ManoNMOBIPHMM, OCKiNbKW He B6a4aB NOTPEOM Yy PO3ipBaHHI LWNOGY
nepes, CMepTHOK Kapoto i BUSBNAB NOAMB, YOMY XKiHKa He Morna byTu
CTpayeHa, 3a/MLwaynch ApY>KUHO. Kpim Toro, BUPOK Mir 6ytu i1
HEBWKOHaHWIA, a ToMy, W6 nnwe NPUNUHABCA 3a LOMOMOroK Aid-
thappeadit [8, c. 156].

3aranom, Ha OCHOBI MPOBEAEHOr0 AOCAIIKEHHA, MW MOXEMO
MPUIATK L0 AYMKM, LLO PO3ipBaHHS LUHOGY He 3anexano Bif Toro, B
AKii (opMi BiH YKNa[aBcs: CBITCbKIN UM LLePKOBHIN. Ane po3ipBaHHs
LNoby, yKnageHoro B hopmi KoHhappeauii, Xo4 i 34iiiCHIOBanoca Ha
TUX CaMMX NiAcTaBax, WO I po3ipBaHHA LWOOY Yy dopMi Koemnuii
abo y3ycy, 0yno SBMLLEM HAA3BUYANHO PiAKICHUM B PUMCbKOMY CY-
CNiNbCTBI.

AKLLO po3rifgaTy 0CO6MBOCTI MPOLEAYPU PO3iPBaHHSA LLTHOGIB,
yKMageHnx y hopmi Koemnuii Ta y3ycy, TO OAHOro BUrHaHHS Y0/0Bi-
KOM APY>XUHW 3 oMy ByN0o HefOCTaTHLO AJ1 PO3/TyUYEHHS, OCKI/IbKM
BOHa BCe OJHO 3anuLIanacs nig oro Bnagoto. Bumaranocs 3aiicHeH-
Hf CMeLiaibHOro LMBINBHOIO akTy - peMaHuunalii, pe3yibTatom Kot
Oyno po3ipBaHHS TOro B3aEMO3B’A3KY, LLIO CKIABCS MK MOAPYMOKS:

OAMH Bafaptoe, iHWa - MiAKOPSETbCA. TOMy, i BUKOPMCTOBYBaiacs
pemMaHumMnaLis SK akT MaHumnaui’ 4pY>XVHU Y0N0BIKOM TpeTild 0co-
61, AKa nicng UbOro 3BiNbHAMA APYXKMHY 3-Nif CBOET BMAAN LLIAXOM
MaHyMiccii. Mpuyomy, Ak 3a3HayaB LiyLepoH, Wb y gopmi koemn-
Lii Mir 6yTn po3ipsBaHuii i 63 NpuUMHK 3 BOKY Yo/oBiKa. Ane Take
TBEPMKEHHA OYyN0 XxapakTepHe A4S PUMCbKOro CycnifibCTBa 4acis
pecny6/iku, To6TO., 3 TOFO Yacy, KON I XiHKa ojep)kana npaso Ha
po3ipBaHHA LWNt0BY 3a CBOEHD iHILIaTUBOD, YO0 paHille He iCHYBas1o.

BrCHOBKN. TakMm UMHOM, y3arasbHIOKUM BCE BHLLECKAa3aHe,
MOXXHa KOHCTaTyBaTW HACTymnHe. 3 MOMEHTY BUHWKHEHHS TaKoro iH-
CTUTYTY CiMenHOro npaea AK W06, 0AHOYACHO BUHMK MEXaHi3M,
CMPAMOBaHWIA Ha MOro NPUMMHEHHS - PO3ipBaHHSA LLIOOY abo po3ny-
YeHHs. 13 BLOCKOHaNEHHAM BYEHHS Mpo LWto6, BiAMOBIAHO, BAOCKO-
Ha/Il0BaBCA 1 MexaHi3M 1ioro po3ipeaHHA. MOX/MBICTb PO3/yYeHHs
i3 camoro noyatky nignarana CTporiin pernameHTauii. Cnoyatky 4o-
NoBIK 6yB 0OMEXeHWiA y Npasi Po3ipBaHHA LWNOGY CIMENHUM CyL0M,
a 3rofloM CyKYMHiCTIO MeBHUX MiACTaB A4ns Moro posipsaHHA. OfHak,
i3 NOCTYMNOBMM 3aHenaZoM Br/MBY POAOBMX CMiNbHOT Ha MNpvBar-
HO-MPaBOBE XUTTA TX Y/EHiB, i 06YMOBMEHUM LLIEKD MiJCTaBOK PO3-
BWTKOM OCOBGUCTUX MpaB APYXWHW i YO/0BiKa, 0OMEXEHHS Yy Mpasi
po3ipBaHHs LWN0BY NOCTYNOBO 3HMKAKOThL, @ CBO6OAA PO3/yYeHb, Ha-
BMakK, 30iMbLUYETLCA. YCKNAAHEHHS CIMENHUX BiHOCUH Yy 3B’a3id
i3 MOKpAaLLEeHHAM 0COBMCTOr0 CTaHOBULLLA APYXXMHU Y CiM’T YonoBiKa
NPU3BOAUTL 4O TOrO, WO 36i/bLUYETHCA KiNbKICTb MigcTaB A0 Po3i-
PBaHHS LLMOGY, i, BiANOBIAHO, NMPUYNH, LLIO BUMNPaBAOBYHOTL CTAHOBU-
Le, SIKe CKaocs.

Tomy, ONF APeBHIX PUMIAH PO3/TyYEHHS acouiloBasiiocs He 3i
CBOOOZOI0 LBOro fBMLLA, &, HaBMaku, 3i CTPOroH pernaMeHTaLlieto.
| Xoua BiflbHe PO3ipBaHHA LUIOOY YO/OBIKOM LOMYCKaNocs, ane He
MPaKTUKYBa/I0CHA, OCKifIbKN LibOMY MPOTUCTOA/IN CTPOri MOP&/IbHi
3acagy CTapofaBHLOr0 PUMCHLKOIO CyCMisIbCTBA. Y Yacu MaHyBaHHS
3BMYAEBOr0 MpaBa He 6yno i He MOrfo ByTW KoNi3il MiXK NpaBoOBUMM
NOMOXEHHAMU | NpaBMIaMu XUTTA B CYCMINbCTBI. Y [Kepenax pum-
CbKOr0 MPUBATHOIO NpaBa HeMae XOAHOT 3rafKu Nnpo AKuii-Heby b 3a-
KOH, iK1 611 [JO3BO/IMB PO3/TyUEHHS, TakK camo, SIK i HEMae PUMCbKIMX
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HOPUCTIB, AKi 6 OMMUCYHUM MUHYNI Yacw, 3ragyBann 6 Npo Takuin 3a-

KOH [8, c. 160]. Ane pa3om 3 TUM, He MOXHa CTBEPIKYBaTU NPO Te,

LU0 po3/yyeHHs B [JpeBHLOMY PuMi He iCHYBasoO i 3’ABMIOCA Yepes

NeBHWiN Yac. BuknageHi BuLLe 06CTaBNHN BKa3yOTb Ha Te, L0 Po3fy-

YeHHs fonycKanocs, ane 6yno ycknagHeHe no PopMi Ta 0OMeXeHe y

nijgcrasax, a TOMy, TPMBA/IMIA Yac He 3yCTpiuanocs y pUMCHKIi npak-

T abo Oyno Haf3BMYaNHO pigKiCHUM aBuLem. L6y 6ynmn Miu-

HMMW, OCKiNIbKM NiATPMMYBaNCS rpoMaCbKor AYMKOKO Ta 0bepira-

NNCA LeH30pamy. Po3ipBaHHA W06y BBXKAIOCA HEMPUMYCTUMUM He

B NPaBOBOMY, a B MOPaJIbHOMY acrekTi.
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OniHnK O.C. Oco6/IMBOCTI MPUNMHEHHS LLUHOOY B JaBHEOPUMCLKOMY Cy-
CNiNbCTBI: TEOPETUYHWI acneKT

B cTatTi po3rnsHyTi 3arasbHi, HainbiNbL NOWMWPEHi NiacTaByU AN NPUMUHEHHS
LUNOBY 3 YONOBIYOK BNAZOHD Y AaBHLOPUMCLKOMY CYCMinbCTBI. Pa3om 3 TuM, Haro-
NOLLYETHCS, L0 iX BUKMOYHMIA NepeniK € HabaraTo LMPLLWIA, NOB’A3aHUIA 3 KOHKpPET-
HUMM XXUTTEBUMU 0BCTaBUHaMK, B fKi MOTpanisana NloavHa Ta NepeKIMKaeTbes He
TiNbKY 3 HOPMamK Mpasa, a i 3 peniriiHUMM HopMamm Ta 3BUYasMK, AKi CKaaamcs
B [4aBHbOPVMMCLKOMY CyCMifbCTBI. HaronoweHo Ha TOMy, L0 B NPOLECi PO3BUTKY
LM06HO-cimMeiiHoro npaea CTapofaBHLOro Pumy BuAiNau pisHi nigctasu Ta nops-
[0K po3ipBaHHs LLOGOY 3aN1eXHO Bif TOr0, B AKOMY LUI0GI nepebyBano NOApY»OKS: y
LUMKO6I 3 HOMOBIYOKD BNAAOM0 UM LWKOGI 6e3 4ON0BIYOT BNagu.

Kntoyosi cnosa: w06, W6 3 4oM0BIHO BaAoto, W6 6e3 4o1oBivoi Ba-
O, NPUNWUHEHHS Wtoby, NiAcTaBy 418 NPUNMHEHHA LWOOY, PO3iPBaHHS LLOGY.

OneiiHnk O.C. OcobeHHOCTU NpeKpalleHns 6paka B APEBHEPUMMCKOM 06-
LLIeCTBE: TEOPETUYECKUIA acnekT

B cTtaTbe paccMOTpeHbl 06LLe, Hanbonee pacnpoCTpaHeHHble OCHOBaHUS AN
npeKpaLleHns 6paka C MYXCKOW BNacTbio B APEBHEPUMCKOM 0bLiecTBe. BmecTe ¢
TeM, OTMEYaeTCs, YTO UX UCKTIOUUTENbHBIN MepedeHb HAMHOTO LUKPe, CBA3aHHbIN C
KOHKPETHBIMM XXU3HEHHbIMU 06CTOATENLCTBaMM, B KOTOPbIE NOMajaeT YesoBekK 1 ne-
PeK/MKaeTCs He TO/bKO C HOPMamy Npasa, Ho U C PEINTMO3HbIMI HOPMaMu 1 0BblYa-
MU, KOTOpbIE CMOXWUANCH B APEBHEPUMCKOM 0bLecTBe. OTMeYeHO, YTO B NpoLecce
pasBuTKS 6pavHO-ceMeiiHOro npasa [peBHero PumMa BblAensv pasHble OCHOBaHWA
1 NOPSAAOK PacTopKeHWs 6paka B 3aBUCMMOCTU OT TOrO, B KaKOM 6pake Haxoaumnch
Cynpyru: B 6pake C My>CKO BfacTbHO U Bpake 6e3 My>CKoii BnacTu.

KntoueBble cioBa: 6pak, 6pak ¢ My>CKOW BlacTbio, 6pak 6e3 My>CKoli BnacTu,
npekpaLLeHns 6paka, OCHOBaHMA 41 MpeKpaLLieHns Opaka, pacTopXKeHWs 6paka.

Oliyinyk O.S. Features termination of marriage in ancient Roman society:
a theoretical aspect

The article deals with the general, the most common grounds for termination
of marriage with male authority in ancient Roman society. However, it is noted that
there exhaustive list is much broader, related to specific life circumstances in which
a person fell and regulated not only the law, but also of religious norms and customs,
which were in ancient Roman society. There is emphasized that in the process of
development of matrimonial law in ancient Rome were isolated different grounds
and procedure of divorce, depending on whether the couple was married with male
authority or without male authority.

Keywords: marriage, marriage to a man’s power, male power without marriage,
termination of marriage, grounds for termination of marriage, divorce.
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TTutnsoBaHa B.I1.

®OPMYBAHHA AEP>XABHO-TNTPABOBUX
IHCTUTYTIB Y TAINYMNHI B CKNALI ABCTPIT
(KIHEUb XVIII- MOYATOK XIX CT.CT.).

YK 340.12

MocTaHoBKa npo6nemun. Ha gaHomy eTani pedopMyBaHHA B
YKpaiHi fep>kaBHOro anapara ynpasniHHS i, 30KpeMa opraHis micue-
BOro CaMOBpPsiAyBaHHS, aKTya/lbHUM € 3BEPHEHHS A0 A0CBIAY (YHKLLI-
OHYBaHH$ TaKMX OpraHiB y Pi3Hi iCTOPUYHI Nepioan 3 METOK NOr/un-
GMeHHA | PO3LLMPEHHS ICTOPMKO-MPaBOBMX 3HaHb MPO (hHOPMYBaHHSA
Ta B3aEMOJi0 opraHiB Bnaay ABCTPINCLKOI iMnepiT Ha NpUeLHaHNX
3emsisx i, 30KpeMa Ha ManmumHi (KiHeub XVII1- novatok XIX cT.CT.).

ABCTpiiicbKa B/afia BUKOPUCTOBYBaIa NPUHLIAMN CaMOBPALYBaH-
HS, KU NonsraB y Po3MeXyBaHHI 3aBfaHb | PYHKLiA ypsagoBoro
YMpaB/iHHA Ta MICLEBOro camoBpsiAyBaHHs. HacnpaBgi X aBCTpiii-
CbKi [lep>XaBHI OpraHy KOHTPONOBaIN AisNbHICTL OpraHiB camoBpsi-
[lyBaHHS, AKi He Bynu HafineHi 6yab-AKOK0 peasibHOK BaLOH0.

AHani3 ocTaHHix gocnigkeHb i nybnikayii. MoniTnyHa ictopis
MOHapxii abcbypriB 3Halina LOCTATHE BUCBITNIEHHS B ICTOPUYHIl
nitepatypi. Lle coTHi ny6nikayiii HIMELbKOI, aHrNiiCbKO, MNOSb-
CbKOI), POCIVICbKOID, YKPAiHCbKOK MOBamMu TakuX AOCNIAHVKIB, SIK
MJ103uHCbKuMiA, B.BaHeuek, M.Kpinb, C.I'poasiHcbkuia, H.IMpoccmaH,
M.Huknthopak, B.Kynbunibkuid, b. TUlmK.

MeTor JaHoT CTaTTi € foCNiKeHHS (DOPMYBaHHA Ta AisNbHOCTI
[lepXXaBHO-NPaBOBUX IHCTUTYTIB ABCTPIl, @ TAKOX CUCTEMU YpaB/liH-
HA Ha NPUELHaHNX 3eMNAX, 30Kpema Ha MannmumHi HanpukiHui XVII

Buknapg ocHoBHOro matepiany. Ha novatky XIX ct. Teputo-
pif, 06’¢4HaHa rabcOyp3bKOK AMHACTIEKD Mif Ha3BOK ABCTpICbka
iMMepis, BK/KOYana yncneHHi emni y LieHTpanbHo-CxigHin €sponi,
AKi YMOBHO MOXHa MOLIMTL Ha TpW rpynun. Meplly 3 HUX CTaHOBK-
NN 3eMATi HiMelbKnX aepxkaB (BepxHs i HwkHs AscTpis, LUTipis, Ka-
piHTisA, Tiponb). Apyry rpyny TBOPUAX CNOB’HCbKI 3emni (KpaiiHa,
Mopuugs, Xopearia, CnasoHis, Janvaduisa, 3akapnatTs, ManmumHa, by-
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KOBUWHa, Yexis, Mopais, CnoBayumHa). TpeTa rpyna - Le YTropcbke
KOpONiBCTBO (YropLymHa, TpaHcinbeaHif)[3,c.12-13].

MoniTMYHMIA NoTeHUian, SKUA BMKOpUCTOBYBasin [rabcbypri,
MPUCTOCOBYHOUUCH [0 HOBMX ICTOPUYHMX YMOB, NPaKTUYHO BUYepraB-
cA BXe y nepLwiin usepTi XIX cT. Mpuknagom Lporo 6ynm npobniemu
[EepP>KaBHO-NPaBOBOro PO3BUTKY ABCTPIl. BaXXIMBUM y BHYTPILLHIi
noniTuLi aBCTPINCLKOT BNaay, OKPiM YropcbKOro, CTano Cr0B’sHCbKe
nUTaHHA. BOHO BifirpaBano iCTOTHY pofib B NOAITUYHOMY PO3BUTKY
MOHapxiil. MoniTUYHI BUMOrK LLIOJ0 CBOET AEPXKABHOCTI 0BIPYHTOBY-
Ba/I1 Yexw, CNOBaKW, CIOBEHLLi, XopBaTW, MNONAKK, YKpaiHLi. BogHouac
Ui HapoaW PI3HUAMCA PiBHEM OCBIYEHOCTI, HaLiOHaIbHOT CamMOCBIf0-
MOCTI, L0 3YMOB/HOBANIOCH TXHIM ICTOPUYHUM PO3BUTKOM Y BIAMIH-
HMX reononiTUYHMX apeanax - aBCTPINCLKOMY i yropcbKomy (a ykpa-
THUIB, (haKTUYHO, - Y NobCbKOoMY) [2,¢.18].

€4nHe, Wo 06’eHYyBa0 BCi Li HapoAn B OQHOMY MONITUYHOMY
opraHi3mi 6yB iIHCTUTYT MOHapXa. ABCTpisi 6ynia abCOMOTHOK MOHap-
Xi€to, 3a AKOI Bnaga (3akoHoJaB4a, BMKOHaBYa, Cy[0Ba) MNOBHICTIO Ha-
nexana imneparopy. Po3rany>xeHuin 610poKpaTUyHWIA anapaT MoBHi-
CTHO MiAnNopsAKOBYBaBCA MOHapXY, MPeACTaBHULbLKI IHCTUTYLIT Masn
pafLle TUTYNSPHUIA XapakTep. HalibinbLua ponb BigBoamnacs 3acobam
npumycy (BiicbKy, noniuii, CyfoB1M ycTaHoBam ToLLo). CtaTyc imne-
patopa y AepXXaBHOMY anapati BUXOAMB 38 HOPMM MUCAHOro npasa.
[isano npaswno, 3rifHo 3 AKAM MOHapX OyB €AVHUM “NPUPOAHUM”
Ta “NepByHHNM” IHCTUTYTOM fiepXaBu, a 6yab-AKi IHLWi opraHu - no-
XiHUMW Bif HLOrO, HAM CTBOPEHI, a BiANOBIAHO i 3anexHoi,c.79].
ImnepaTop hopmanbHO 6YB EAMHUM i HaBULLIMM TBOPLIEM Ta [XKepe-
NOM NpaBa, He3aeXHO Bif TOro, Yv TBOPMB MOro cam, Ym 3a oro Bo-
Neto Le pobunm nignerni inomy opraHn. CBOT MOBHOBaXKEHHS iMriepa-
TOp 34iicHI0BaB 34€e6iNbLIOro 0co6MCTo, 3a 4ONOMOrOK MOCTIAHOIO
YpALY, Po/ib SKOT0 BUKOHYBasa 0ro 0cobmcTa KaHuenspis, HajineHa
3HAYHUMKN (PYHKLIAMU.

HaliBuiLoo nocagoBok 0co60k0 B ABCTPIT 6yB MOHapX i3 au-
HacTii Mabcbypris, AKMin MaB TUTYN iMnepaTopa CBALLEHHOT PUMCLKOI
(Himeupkoi) imnepii. 4o XVI cT. okpemi 3eMni i Aep>kaBu, LLIO BXO-
Onnn [0 cknagy BonofiHb Mabcbypris, 06’eaHyBaNNCS N1Le MOHap-
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Lot ocoboro. Lle Bigobpaxanoca B oiyiiHUX TUTynax. Tak, MoB-
HUA TUTYN ®epanHaHga |, akuii npasuB y 1526-1564 pp., 3By4aB K
,,PUMCbKWiA iMnepaTop, po3LLMproBaY iMnepil, Koponb i KypgropcTt
YeCbKWiA, anoCTONbCbKMIA KOPO/b YIOPCbKWIA, KPaHCLKUIA i Cinesb-
KW, MapKrpag) MOpaBCbKWUiA |1 NYXXWULbKUIA, rpad) TiponbCbKWii, ro-
PULBKWIA i iCTpicbkniA[4, ¢. 170].

Micna npuveaHaHHS HOBUX TepuTOpPIi A0 cKnagy ABCTPIACHKOI
[epXaBu [OMOBHIOBANCA OMILIMHI TUTYIM iMnepaTopiB. Tak, nicns
npuveLHaHHA anMumHK [0 JOBroro TUTyny imnepartopa CBALLEHHOT
PumcbKol imnepii goganuca cnoea ,,Koponb ManuuuHn i Jlogomepii™.
Hapaslum BykoBMHI BHaCNiAOK Ti BKIOYEHHS 40 ABCTpIi cTaTyc rep-
LLOrcTBa, MOHAPLUMIA TUTYN [LOMOBHUBCSA CNOBamMu ,repuor Bykosu-
HK”. Micna BigeHcbKoro KoHrpecy y 1815 p. Leil TUTyN po3LLMpUBCS
3HOBY - [0faHO (hpa3sy ,,BENMKOI0 KHA3A KpakKiBCbKOro”, a 3 1850 p.
- repuora 3artopa i OcBeHumma’[4, c. 173].

B ymoBax 0ocBi4eHOro abconoTusmy ABCTPIACbKA LeHTpanizo-
BaHa [epXKaBa BMMarana yHiikauii iHCTUTYTIB ynpaBniHHA. Pedop-
My imnepatpuyi Mapii Tepesii cTBopuaKn, (HakTUUYHO, HOBY [epXKaBy,
MOCW/IMBLUM LeHTpanisauito [epXaBHOro YMpas/iHHA MOHapXi€to,
3eM/i SIKOT OXOM/OBa/IN MaiiXke TPETUHY TOrovacHoi €sponn.yY 1743
p. By/I0 YTBOPEHO HOBWIA OpraH AepXaBHOro Ynpas/iHHA Mif Ha3BO
[JepxaBHa KaHuenspis, Wwo 6yna nepeimeHoBaHa 3rofoM Ha TaemMHy
NPUABOPHY LepXKaBHY KaHLEeNspito, 40 CKagy SKOIyBIALWAN TpK gep-
YKaBHI MIHICTpW, TpW AepXKaBHi pagHUKK | oanH peepeHT[5,c.123].

MoBHOBaXKeHHA [epyaBHOT KaHUensapily nepiog npasniHHA Ma-
pii Tepesii Ta Mocuda Il Ta 1i MicLie B cucTeMi fepXaBHOro ynpas-
NiHHS NOMITHO 3MiHUAMCA. 1T NOBHOBAXXEHHS Ta PO3LLMPEHHS chhepw
BNAVBY BifA3epKasitoBainca B oiLiiHMX Has3Bax: YecbKo-aBCTpiii-
cbka KaHuensapia (1749 p.), AvpekTopis y cycnifibHWX i hiHaHCOBKX
crnpaBax A9 YecbKuX i aBCTpiicbkux 3emenb (1752 p.), O6’eaHaHa
NpUABOPHa YecbKo-aBCTpiiicbka KaHuenapia (1761 p.), O6’egHaHa
npuasopHa nanata (1782 p.), KamepasbHa Ta cycnifbHO-MoNITUYHA
anpekuis (1792 p.), O6’efHaHa npuaBopHa KaHuenapis (1802 p.). Lia
yCTaHOBa, Ky 040/1H0BaB Buwuii KaHuep, Bigana BciMa BHYTPILLHI-
MU CnpaBamMu, 3a BUHATKOM (hiHaHCOBUX Ta CyaoBux. Y 1742 p. 6yna

yTBOpeHa OcobnmBa KaHLUenspis, y BifaHHs aKoi B 1760 p. nepeLunm
MUTaHHA 30BHILLIHBOI NMOMITVKKN, BUNYYEHI 3 KOMNeTeHuiT [lepXaBHoi
KaHuenapii. OcobimBa KaHUenapia 3 AeskuMmn 3miHamu npoicHyBana
[0 1848 p. (AK 3peluToo | AepxaBHa). Y Apyriii nonosuHi 1761 p.
yepe3 CTBOPEHHS [lep)aBHOI pagn 3aCHOBAaHO HaliBULLY Haf ycima
HaJBipHVYMW yCTaHOBaMU [lopafdy KOJerito, fka Mana A6atu npo Ko-
OpAnHaLito po60oTK yCix oiLiiHuX ycTaHoB B imnepii[5,c.123].

Ueprosa peopraHisauis anapaTy ynpasniHHA npunagae Ha nep-
Lwe gecatupivua XIX ct. Toai 6ynmn chopMoBaHi HOTMPU FOOBHI Bi-
[OMCTBa 3ara/lbHOAEPXXaBHOr0 3HAYEHHS - YNPaBNIHHA BHYTPILLHIX,
30BHILLHIX, BiliCbKOBUX i (hiHaHCOBMX cnpaB. Y 1814 p. 6yna yTBO-
peHa K aopaaumnin opraH KoHdepaHuiiHa paga. [o 11 KoMneTeHLji
BXOZW/I0 TaKOX [OAATKOBE BVBYEHHA MUTaHb MICMs X 06roBOPEHHS
[JepxaBHOO KaHuenapieto. 30BHILUHLOMONITUYHI Npobnemu iMnepii
A0 1848 p. nepebysanu y BigaHHi MpuaBopHOI KaHuenspii. BilicbKo-
BMMUM cripaBaMu Ao 1848 p. 3avimanacs MpuaBOpHA BiiCbKoBa paja.
3 1808 p. BiliCbKOBMIN MiHICTP MaB (PaKTUYHO AeKOpaTMBHI YHKLT,
ay 1812 p. ua nocaga B aepxasi Oyna nikeigosaHa. HaliBaxiusi-
LWMMM cripaBaMu, MOB’A3aHUMK 3 YNPaBNiHHAM OKPEMUMU Kpasmu
MOHapxiT, Biganu okpemi MNpuaBOPHI KaHLenapii: YecbKa, Yropcbka,
CEMUrOPO/ACHKa, BONOCbKa, HigepnaHAchbKa i ranuubka. KoXHy 3 HUX
040/1H0BaB KaHL1ep. Yci BuLLeHaBeeHi IMNpuaBOpHI KaHUenapii po3mi-
LyBanuea y BigHi i nignopsgkoByBanmca 6e3nocepefHb0 npasnsyo-
My imMriepaTopy.

anmubKa NpuaBopHa KaHuenapia byna ctBopeHa y 1774 p., ane
LLe SIKUIACh Mepiog He Maa YiTKO BM3HAYeHMX NOBHOBaXKeHb. Ha yvac
CTBOPEHHS, LS KaHLensapis 3aimanacs BTIIEHHAM Y XUTTSA aBCTpiii-
CbKOT 3aranbHOAEPXKaBHOI BHYTPILLHBLOT MONITUKN Ha HOBOMPUES-
HaHUX 3eMnax. Y 1776 p. lanvubka NpuiaBopHa KaHuensapis 6yna
NiKBifOBaHa, a CnpaBM CTOCOBHO [anMuuMHX nepeilnn y BifaHHS
O6’egHaHOl NPUABOPHOT YeCbKO-aBCTPIMCHKIN KaHuenspii. Okpema
KaHuenapia gna koponisctea MannunHm i Jlogomepii 6yna BigHOBEHa
y 1797 p. nig kepisruLTBOM M. Maiinata. Y 1802 p. ranuubKi cripasm
3HOBY YBIlALLAM A0 KoMneTeHLiT O6’efHaHOT NPUABOPHOIT KaHUenspil,
fKa Bifana HUMK NPoTAroM NiBCTONITTA[B, C. 66].
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MpoTArom AOBrMX POKiB AisNIbHOCTI MICLIEBUX CeiMiB ABCTpIil-
MOB/IEHO ICTOPMYHOIO EBOMHOLLIEID CaMOT iepykaBn. ToroyacHi ceimu,
nopyY 3 PO3nopsgKeHHAM HE3HAYHOK YaCTUHOK rpoLUel, AKi top-
MyBa/M KpaiioBuin oHg (Domesticalfond), BupiluyBain nuTaHHS
micLeBux 360piB i nogatkis. Burnsgae Ha Te, L0 perioHy He 30BCiM
6ynn 3aA0B0NeHI (HiHAHCOBOK MONITUKOK BigHsA, Wo oco6nmBo Ao-
6pe NOMITHO Ha NpuKnagi HosonpuegHaHoi MannunHn[5,c.123].Mpo-
Mo3uLis aBCTPIMICbKOro ypsAAy B NOAATKOBUX CrpaBax HasuBasiacs no-
CTy/1IaTOM, 3BifCV BUHMK/A TAKOXK Ha3Ba Ha O3HAYEHHS TUX CENMIB K
nocTynaTtoBux. Mponosunuis-nocTynar y Tol Yac He TOpKaiacs Bxe
MUTaHHS, Y/ CeM NOrOMKYETLCA Ha 36MpaHHS MOAATKIB, & BUK/IHOY-
HO - crpaBy, AKUM YMHOM Ha/IeXWUTb MPOBECTM PO3MNOAIN NoAaTKIB i
K IX NPaKTUYHO CTATHYTU. ABCTPINCHKUIA YpAL He BUCTYNaB nepes
celimaMm 3 MPOMNO3ULLIEID MPO CXBAIEHHSA NOAATKY, a NPSIMO - 3 BUMO-
rot0 abo NOCTYNaToOM MOro 3aTBepMKeHHs. 3BIACK, SIK BXE BKa3yBa-
NocA, Ha 03HaYeHHs celiMiB Ha L (hasi X po3BMTKY copmyBanacs
OKpema Ha3sa nocTynatosi ceiimu (Postulat - Landtage). KomneTeH-
Lis CelMIB 3BYy3Wnacs BUK/IFOYHO [0 PO3B’A3aHHA NMUTaHb MiCLEBOro
0noAaTKyBaHHsl, asie aBCTPINCbKI MOHapX1 HEOAHOPa30BO CaMOCTIi-
HO 3arpoBapKyBaiv HOBI NoAaTKM 6e3 nepefbdayeHoro y3ropkeHHs 3
micueBmmmM ceiimamu [6, c. 68].

B3aemopisi LeHTpasibHUX i MicLeBUX opraHiB ABCTPICLKOT iM-
nepii BigOyBanacs LUNSXOM GE3KOMMPOMICHOIO [JOMiHYBaHHS LEH-
TpasibHOT Bnagw. Mif Ha3BOK MaTeHTiB, MaHAATIB, efUKTIB, HaABOp-
HUX [eKpeTiB imrepaTopy (hakTUYHO (OpMyBaIM 3aKOHOLABCTBO,
SIKe perynoBasno pisHi chepn NPaBoOBIAHOCKH: Bif HaBaX/MBILLMNX i
HainbiNbLL OCHOBHWX i A0 HE3HAYHMX MWTaHb, 3 060B’A3KOBOIO CU/IOKD
[NA yCiX KpaiB, 6e3 yyacTi, HaBiTb POPMasIbHOT, MICLLEBOIO HaceleHHS
Ta iX NpeAcTaBHULLbKMX OpraHiB - ceimiB. Big ix Boni 3anexano Bu-
K/IOYHO MOCTaBUTM TAKOro pojy Crpasy Ha 06roBOPeHHS Cceimy, Lo,
[10 peui, 3ycTpivanoca gocurb pigko. Jymka, Ky BUC/OB/IOBaB Y Ta-
KOMY BMNaKy CeliM, He Masia OfHaK ANs HUX HiSIKOT FOpUANYHOT CHN.

Momi6bHO BUrnsgana cnpaea i WOAO CaMOCTIiHUX NPOMO3NLIiA,
AKi celiMy NpeACTaBNsANM B KpaiOBMX NMUTAHHSAX MOHapXy. BiH mir He

TiNbKW BIAMOBUTY TM Y 3aTBEPIKEHHI, ane HaBiTb CaMOBI/IbHO 3MiHK-
TV NOCTaHOBY, a HaBIiTb BCYMNepey AyMLi celiMy BUPILLUTY Te Y iHLLe
MUTaHHA B iHLLUWIA croci6. MoHapx i celimu, TakKMM YMHOM, He Bynu
O/IHaKOBO YMOBHOB&XEHUMM (haKTOpamy KpamoBoro i [ep>kaBHOro
3aKOHOAaBCTBa. 3aKOHOAABYA B/lafa (PaKTUYHO 3HAXOAWIACH B pyKax
MOHapxa, CeliM1 HaTOMICTb 6pann B 3aKOHOAABYIN AiNbHOCTI TiflbKM
(hopManbHY yyacTb, LU0 3peLTor Oyno He0bO0B’A3KOBOK i BNacTUBO
30BCIM HernoTpibHOKO Crpasoto.

Mig yac npaBniHHA aBCTPICbKOT iMnepatpuui Mapii Tepesii
(1740-1780) KepiBHULITBO CeliMamMm MEePENALLINO A0 rybepHaTopiB - ro-
NiB KparnoBoro ypsay, sKi npusHadanncs 6e3nocepeaHb0 MOHAPXOM,
He 3anexkanm Bif Ceimy i KOpUcTyBanvcs, Monpu iHWi WMPOKi NoB-
HOBa@KEHHS, HaBiTb NMPaBOM PO3MYCKY Ceimy (paHille KepiBHULITBO
ceiiMamu nepebyBasio B PyKax CTapoCT UM 3eMCbKUX MapLuaskis). LLe
XVIII cT. cTaB Big4yTHUM 3aHena MiCLEBUX CTaHOBMX CeliMiB AB-
CTpilicbKoT iMnepii. Haspina HeobxigHIiCTb pedopMm MicCLLEBOrO Camo-
BPA/YyBaHHS, OCKIi/IbKM iCHYHOMI paHille y 3eMnsiX | BOEBOACTBax Peui
MocnonmToi reHepanbHi Ta NAPTUKYNSPHI CEAMUKIM Pa3oM 3 IHCTUTY-
TOM NOSIbCbKOr0 Ba/lbHOMO CEMMY CTaHOBWW E€AUHY AepXXaBHO-Mpa-
BOBY iHCTUTYLIit0. Pa3om 3 TUM, CeMMKYBaHHS 3a6Mpasio y LWgxXTy
focutb 6arato yacy[4].

Mopag 3 UMM MONbCbKI CeMMKOBI OpraHu, L0 Hajasanu BCiid
MICLEBI LLNAXTI piLLyYnid BLLIMB Ha Xig Ny6nivHMX cnpas, nepebysa-
NV B pastoviin cyrnepeyHoCTi 3 0CO6/IMBOCTAMM AEPXKABHOIO i CyCMisb-
HOro nazgy ABCTPIMCLKOI iMMepii. Ypss cKacyBaB IHCTUTYT NObCbKNUX
LLNAXETCbKMX CEAMMKIB, SIKi BifirpaBanu BEIMKY PO/b B NOAITUYHOMY
XUTTi Peui MNMocnonnTol | NnpuitHATTS 6arato AepyXaBHMX NOCTaHOB 3a-
Nnexano Bif iXHboT Boni [7,c.41]. OamH Tinbku pa3 - B 1773 p. CKIMKa-
HO MO LMpKynax ceiMmnKmn 1 BMOOPIB NO fBa feneratu, SKi B CBOHO
yepry, 3i6paBLLMCb Y FONOBHOMY MICTi UMPKYY, MOBUHHI Oynu B1Gpa-
TW 3i CBOr0 cepeoBuLLa MO LWICTb AeneraTiB Ana nignucaHHs y J1bBo-
Bi aKTy Mpo nepexij raivubkux 3emenb nig naHyBaHHA ABCTpIl. Ha
UMX ceiMMKax NPUIAHATO ANs AeneratiB iHCTPYKLUIT 3a JaBHUM 3pas-
KOM NOSIbCbKMX CEAMUKIB, AKi, 04HaK, He Ma/in BXKE HIIKOTO 3HaYEHHS.

Micna Toro, IK Ha ranuUbKMX TepeHax 3’ABMANCS aBCTPINCHKI

BiliCbKa, | NPOrooLEHO NP0 NPUEAHAHHSA ManMumMHKn a0 cknagy As-
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cipiicbKoi iMmnepit, y JIbBOBI 061aHaHO Pe3neHLit0 aBCTPIliCbKOro
reHepan-rybepHaropa Ta LeHTP aAMiHiCTpaTUBHOT BNaau HOBOI Mpo-
BiHLIT- KoponiscTBa ManmumHm Ta Jlogomepii 3 KHA3iBCTBOM OCBEH-
LIMMCBKMM | 3aTOPCbKMM. 4 XOBTHA 1772 p. MeluKaHui J1bBOBa, WO
MepeTBOPUBCS Ha BX/MBUIA afMIHICTPATUBHUI LIEHTP, CKNaN ypo-
YMCTY NPUCATY HOBI Bnagi, a Bxe 1793 p. y MicTi ckacoBaHO Mare-
Oyp3bke NpaBo. 13 ycboro nepeniky npas caMoBpsiyBaHHA 32 MiCTOM
3anmwanocs 06MexxeHe NpaBO CYAOYMHCTBA /i yNpaBiHHA rpomag-
CbKUM MaiiHoM. Ha TepuTopii ManuunmHyu cTBOpHOBaNMCh “OpUanKn™
- [INAHKKW, BUNYYeHi 3 NiLNOpsAAKYBaHHA MiCbKMX BnacTeii[2,c.41].
Y 1793 p. Mocud 11 BUAaB naTeHT, L0 NPOro/ioLlyBas MiCbKOK
B/1a10K0 MaricTpaTn. OYHKLi0 Harnagy Manm BUKOHYBaTV MIiCbKi Bif-
[inn, 0o CKnagy SKMX mMajsn BXOAWUTU KiNbKafecAT MillaH, BU3HaYe-
HUX LUNAXOM rosiocyBaHHsA. MarictpaTty CKnajannch 3 KifibkaHaguaTu
06paHnX Ha 4oTVpK POKKM paiuis (3 novaTky XIX CT.- MOXMUTTEBO).
Camve maricTpaTty Hanexana OCHOBHa Bfaja B MICTi, & MiCbKWiA Bif-
AN BUKOHYBaB /MLLIE OOMEXEHWIA Harnag, Hag AeSKUMU A0ro AisMu.
Bypromictp 6yB MpoOCTO AePXKaBHUM UMHOBHWKOM, 3 TIEHD TiflbKM
Pi3HMLEHD, WO onsladyBaBcs 3 MICbKOI, a He 3 AepXaBHOT kack Mari-
CTpaT NoAiNnsaBca Ha TPU CEHATWU: UMBINbHWA, KapHWUIA | MOAITUYHWIA.
[lBa nepLui BUKOHYyBa/IM (DYHKLIO CYJOYMHCTBA, & OCTaHHil 3aiiMaBcs
rocrnogapcobkumn cnpasamu. Cdpepa LisNbHOCTI UMBINBHOTO CeHary
OXOnJtoBasia i NUTaHHA Toprisni. KapHuin ceHaT BUHOCUB MOKapaHHs
NuLwe B Ti MiCLEBOCTI, Ae A4isiB, PO3rNS4atUm CrpaBu He3aieXXHo Bij
ctaHy. MoniTUYHWIA ceHaT, OKPIM aaMiHICTPaTUBHUX CMpaB, PO3r/s-
[laB KOH(/TIKTHI BiAHOCUHM MO NiHiT nigaaHcTea [2, c. 43].
locUiHCEKNIA NaTeHT OKpeMUM [OKYMeHTOM 6yno 31 cepriHs
1786 p. 3acTOCOBaHO [0 OpraHisauii Bfaau micta SlsBoBa. 30praHiso-
BaHWI y Taknii CNOCI6 NbBIBCbKMIA MaricTpar po3mno4vaB CBOK PoboTy
3 1rpyaHs 1787 p. Ha yoni NbBiBCbKOro Marictpaty nepebysas npe-
3VMAEHT | Bille-Npe3naeHT. Y 1oro cknagi npaytosann 12 pagHuKie y
LIMBIIbHO-KapHUX cripaBax, 4 y NoNiTUYHKX cnpasax, 4 cekpetapi, 4
NPOTKONICTK, Ta 24 iHLLIMX CNY>K60BLiB. KpiM TOro, A0NOMiXKHI (hyHK-
uiT BKoHyBasm 20 ocib - cyaoBi cnyru, CTOpoXi, Aornagadi B’a3HnLb
i 0MH KaT.HoBa cucTema Bnaja 3anuiunna 3a JIsBOBOM 06MeXeHe ca-
moBpsgyBaHHS. MicbKuii Biggin 3pic go 60 ocib, ogHaK B yMOBax Haf-
4

MipHOT 6HOpOKpaTM3aLlil He MaB BaroMoro 3HauyeHHs npu maricTpari,
LLLO MepeBaXXHO CKNaAaBcs 3 MPUDKIKNX YNHOBHUMKIB - HIMLIB i YexiB
[2, c. 43L

3a WNocnda Il mopepHisauiiHi pedopmu, WO Manm 3anobirtu
BifiCTaBaHHIO iMnepii Ma6coypris Big Mpyccii, Habynw we 6GinbLIo-
ro posmaxy. Migxig 40 pehopMyBaHHA CycCrisibCTBa OyB KOMM/EK-
CHMM: 3MiHM OAHOYaCHO BifOYBannNCs y BCix cthepax XuTTs. Pedopma
ynpaBniHHA 3pobuna LiEHTPaIbHOK MOCTATTHO MICLIEBOT afMiHICTpa-
LT Aep>XaBHOr0 YMHOBHMKaA (6tHOpOKpaTa), byno NpoBeaeHO nepenmcu
Hace/leHHs Ta 3eMe/ibHUX BOMOLIHb, YNOPAAKOBAHO CUCTEMY OOIKY i
KOHTPO/0 (0C06MBO CKPYMY/bO3HO MepenucaHo 3emesibHi BOMOiH-
Hs1). BilicbkoBa pethopma BBe/ia 060B’A3KOBY BiliCbKOBY MOBUHHICTb Ta
LIEHTPpani3oBaHUN PeKPYTCbKMIA Habip. 3HaYHWIA BNAMB Ha PO3BUTOK
[lepxasn Mann pedhopmin y cipepi oCBITH, penirii Ta arpapHUX BifHO-
CVH (1784 p. CifbCbKMM TpoMajaM HaZfaHo NpaBo CamMOBPSALYBaHHS;
3MiHUBCA CTaTyC CBALLEHUKIB, AKi CTann AepXXaBHUMMW Cy>XX00BLA-
Mu). MocuiHchKi pedhopmn Manu Ha MeTi MOKPaLLMTL MaTepiasibHe
CTaHOBWLLLE XXUTENIB iMNepii, 4aTV IM OCBITY, YPIBHATY Y npasax, o6
3p0o6bUTU CBIZOMUMU FpOMagsHaMK Ta HaLiiHUMK NnaTHUKaMK Mo-
fatkiB. CycnineCTBO TaKMX rpoOMajsaH, 3rigHo 3 3acafamu MpocBiTHM-
LTBa, MaJI0 CMY>XUTW rapaHTierd MOryTHOCTI iMnepii[7, c. 43].

Micna cmepti Mocuda 11 (1790 p.) y npasnsumx Konax iMnepii Ha
3amiHy pechopmatopcTBy, nibepaniamy I OcBiYeHOMY abCONHOTU3MY
NPUXOAATb KOHCEPBATW3M Ta KOHTppehopMiaM. Criagkoemui ocuda
Il - Neononbg 11 (1790-1792) Ta dpaHy, | (1792-1835) no60HOHOUUCD,
WO nornmbneHHs peopM MOXE CMpOBOKYBATM LUOCh MOLiOHe Ha
®paHLy3bKy peBOHOLLI0, Maike A0 cepeanHn XX CT. BigMOBUINCS
BiZ ifei Ta NPaKTUKM MOAepHI3aLiiHOro Kypcy, 3BiBLUM AOCU(IHCHKI
pedopmy HaHiBelUb.l nuLe peBontoliiHa xeuns 1848-1849 pp. 3ano-
yaTKyBas1a HOBWIA eTan MofepHisauii imnepii, y ToMy uuchi i B ciepi
ynpasniHHA MignernuMmy TepuTopiamu. [7, c. 44].

BucHoBkM. Takmum unHoM, y XVIII cT. B ABCTpIT NOCUIMBCS NPO-
Liec LeHTpanisauii Aep>kaBHoro ynpasniHHA. byno cTBopeHo gocrar-
HbO e(heKTUBHY CUCTEMY YNpaBiHHA NiABNAAHUMU TEPUTOPIAMU AKY
LIEHTpI, TaK | Ha MicUsX. TXHI MeToAn ynpaBniHHA NOBHICTHO BiAgMnoBi-
Jann TpaguLisim aBcTpincbKoro abcontotusMy. Cnpobm MoaepHisyBa-
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TV [lep>XXaBHO-MPaBoBYy cucTeMy Gy/iv NOMIOBUHYACTUMU | 3a/1€XKHUMM

Bif BMMOT Yacy. Ta HaBiTb NONPW MeBHi HeBAaYl y MoaepHisauii, Mab-

cOyp3bka imnepis Tpumanacs 3aBAsaku 0cobi Licaps Ta YUCNIEHHOro

OIOPOKPATUYHOrO anapary.
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MutnboBaHa B.MN. ®opMyBaHHA [ep>KaBHO-MPaBOBMX IHCTUTYTIB Y anu-
yuHi B cknagi AscTpii(kiHeub XVIII- noyaTok XIX cT.CT.).

CraTTd npucBAYveHa aHanisy opmyBaHHs Ta AifNbHOCTI [epXaBHO-MpaBoBMX
iHCTUTYTIB ABCTpIlicbKOT iMnepii Ha TepuTopii MannuuHn (KiHeub XVIII- novatok
XIX c1.c1.).B cTarTi 6yno focnimpkeHo JOCTaTHbO E(EKTMBHY CUCTEMY OpraHis
yNpaBniHHA aBCTPICLKOT BNaay Ha NiaBNafHuX il TEPUTOPISX - AKY LEHTPI, Tak i Ha
Micusx(3okpema Ha "annuuHi).

KntouoBi crioBa: nateHT, iMnepisi, rybepHatop, ceiim, MpuasopHa KaHuenspis,
MOHapX.

MbiTnbo0BaHas B.IM. «PopMmpoBaHmMe rocyfapCTBEHHO - NMPaBOBbIX MHCTU-
TyTOB Ha [ManimurHe B coctaBe ABcTpum (KoHew, XV I1- Havano X1XcT.)

Crartba MocBALLeHa aHaM3y (POPMUPOBAHWA W OEATENbHOCTU rocyAapCTBeH-
HO-NPaBOBMX UHCTUTYTOB ABCTPUIACKOIA MMMNEpUU Ha TeppuTopumn MainumHbI(KOHeLb
XVIII- Havano XIX cT.cT.). B cTaTbe 6bI10 UCCnefoBaHo A0CTAaTOUHO 3EKTUBHYHO
CHCTEeMY OPraHoB yMpaBfieHVs aBCTPUIACKOI BaCTV Ha MOAKOHTPO/bHBIX eli Teppu-
TOPUAX - Kak B LIEHTPE, Tak 1 Ha MecTax( 0CO6eHHO Ha ManunyuHe).

KntoueBble coBa: MaTeHT, umnepus, rybepHatop, ceiim, MpuaBopHas KaHue-
NApUs, MOHapX.

Pytlovana V.P. The formation and activities of state and legal institutions of
the Austrian Empire in Galicia (end XV1II- early XIX centuries).

The article analyzes the formation and activities of state and legal institutions
of the Austrian Empire in Galicia (end XVIII- early XIX centuries). The article
deals with sufficiently effective system of controls Austrian authority on dependent
territories - both in the center and on the ground (especially in Galicia).

Keywords: patent, empire, gubernator, seim, court chancellery, monarch.

CaBetuyk H.M.

NEP>XABHO-NMPABOBI IAEI
I.PPAHKA B NMPOUECI CYHACHOIO
OJEP>XXABOTBOPEHHHA

YK 340.12

MocTtaHoBKa npo6nemun. Peanii CbOrofleHHa B YKpaiHi BuMara-
t0Tb Bif 6araTbox Hayk, i 0C06MBO Bif OPUANYHUX, PETENIBHOIO A0-
CNifpKeHHs Npo6/iem, NOB’A3aHUX i3 AePXXaBOTBOPUMMU CYCNiNIbHUMM
ifeanamu, ySBNeHHAMW MPO CrpaBef/MBICTb, BiIbHUIA PO3BUTOK /t0-
[AVHW Ta WiHHICTb T NpUpoHMX Npas.

Po36yz0Ba NpaBOBOT AEMOKPATUYHOI IepXKaBy B YKpaiHi BUMarae
NnoabLLOT HayKOBOT pethneKcii topucnpyaeHUii i OCMUCNEHHS, nepLu
3a BCe, TBOPYOI CNajLLMHMA HaNBUAATHIWMX BITYM3HAHWMX NpeAcTas-
HVKIB [lepXXaBHO-MPaBOBOT AYMKMW. 3BXKA0UM Ha Te, L0 YKpaiHa CTo-
pivyysMK NepebyBana B CKMagi iMnepii Yn iHLWKX AepxKas, YKpaiHCbKY
[ep>aBHO-NPaBoBy LYMKY AOC/IAKYBaM Masio. [1o TOro X y pafsaH-
CbKi Yacu Morfisam MUCIMTENIB Ha AepXKaBy i NpaBo posrfisganmcs 3
nornagy MapKcuCTCbKOT thinocodit.

PYHTOBHE Ta 06’€KTUBHE AOCNIMKEHHA BITUM3HAHOI Mporpe-
CVBHOI [lep>XaBHO-NPaBOoBOI MKW M0Yasiocsa vLe Nicns YTBOPEH-
HS YKpaiHCbKOT AepXKaBu. VaeTbCst Mpo NOBEPHEHHS YKPaiHCbKOMY
HapoAy iHTeNeKTyanbHOT CNaflWmMHN BUAATHUX MUCIUTENIB YKpaiHW,
OIHMM i3 HallsicKpaBiLLMX NPeACTaBHUKIB AKOI € 1. . dpaHKo.

[JepxaBHo-npasosi nornaan |.®dpaHka Habarato BunepemKam
CBill yac. lgel, nporonowweHi HUM B Apyriii nonoBuHi XIX - Ha nou.
XX cTonitTa, AKi He MOrn 6y T peasi3oBaHi CTO POKiB TOMY, € aKTy-
albHUMU N5 CYHaCHOT0 YKPaiHCbKOro [iep>XaBOTBOPEHHS, 0COO/IMBO
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CTOCOBHO MpaB i CBO6OA MOANHU, NPUHLMNIB opraHisayii MicLeBoro
camoBpsAyBaHHA, AeLeHTpanisauii gep>kaBHoT Bnagu.

AHanizocTaHHiX gocnigkeHb Ta nybaikauiii. Mornagu I.dpaH-
Ka Ha [epxaBy, Ha CYTHICTb MpaBsa, [ep>XaBHy Bnagy AOCNiLKYyBan
O.CkakyH, A. Mpuyak, O. bineubkuid, |. OeHunctok, |. JopoLueHKo, €.
Knpuniok, €. ManaHtok, |. JIncak-PygHunuskuid, O. 3abyxko, T. MyH-
Joposa, B. Mazena, H. Nop6ay, C. Bo3Hsk, O. ByHuyK Ta iH.

MeToI0 CTaTTi € 34iiCHEHHA KOMM/IEKCHOMO Ta CUCTEMHOIO Aep-
YKaBHO-MPaBOBOro aHai3y TBOPYOCTI BUAATHOrO YKPATHCLKOro MuC-
nutens |. ®paHKa 3 TOYKU 30py BUCBITNIEHHS OM0 AepXKaBOTBOPUMX
ifleii B ymoBax po36y10B/ HE3aNEXHOT YKpaiHW.

Buknag ocHoBHOro matepiany. |.®PpaHKO y CBOTX HayKOBMX i
NyGNILMCTUYHNX Npauax, XYA0XKHIX TBOpax Mofas Baromi ifer ykpa-
THCbKOT AEP>KABHOCTI Ta CyCNiNbLHOrO ifgany, oro TeOPETMKO-HAYKOBI
po3aymMun Bynn cnpsMoBaHi Ha MOLYK LLUAXIB PO3B’A3aHHA CyCMilb-
HO-NMOMITUYHUX, [ep>KaBHO-NPaBOBUX NPo6seM, peanisauito npas i
CBO6OA, NMOAVHW, OCMUC/IEHHS TaKUX CKMaAHUX COLia/lbHUX ABULL, AK
npaBo, AepXasa, Blaja. Y NUTaHHAX OLiHKM TOro4acHUX peaniii BiH
BMXOAVB i3 NO3ULLIIA TAKMX 3arabHOMKOACLKNX LiIHHOCTEN K NpUpoa-
Ha piBHiCTb iHAMBIAIB, cBO6OAA, CoLianbHa crnpaBefnBiCTL Ta Noni-
TUYHA PIBHOMNPABHICTb NOAEN.

MwucnuTenb y CBOTX AepXKaBHO-NPaBOBUX Mornsagax, B nigxogax
[l0 PO3YMIHHA i OLiHKM JepXkaBu, [ep>KaBHOT Bflafu, BOeYCTaHOB/e-
HOro MpaBa Ta X NPMU3HaYeHHs BUXOAMB i3 Teopil npas i cBOOOA /to-
[VHW, fIKa BU3HAYaE, Lo N0MHA cama cob0t0 € MEBHUM BYTTAM, Biflb-
HOKO ICTOTOO | Ma€e HanexHi i Heif’eMHi Bif 1T CyTHOCTI npasa. Lli
npaBa He € apoM AepXasy abo yCTaHOBNEHUMW BOJIEHO B/IAAN BOHM
MarloTb iHLWY npupody. «JltoayHa, AK 0fHa, Tak i iHLa, PIBHOK Mipoo
BUXO4MWTb 3 PyK Npupoau. Jlnwe cycnifibHi B3aEMUHW, B SiKi BOHA MO-
Tpannse, poouTb 3 OHIET NOLUHU CENAHUHA, 3 THLLOT - naHa, 3 OfHi-
€l - POOITHMKa, 3 iHLIOT - napa3uTa...»[1,c.25]. CyTHIiCTb KoHUenuii
npasa |.®paHKa nonarana, TakMM YMHOM, Y BiLCTOHOBaHHI LyMKW,
L0 NPUPOAHI MpaBa MOAUHM - NPaBO Ha XWUTTHA, cBOGOAY, MAHICTb,
PIBHICTb i CNpaBef/IMBICTb - € BULLMM Bif, BCTAHOBNEHOIO 1epXaBoto
3aKOHO/aBCTBaA.

|. dpaHko f06pe 3HAaB MOHapXiyHe 3aKOHOAABCTBO ABCTPO-Y-
ropcbKoil imnepii i MonbLui, nig BNagok SKux nepedysanu YKparHCbKi
3emni. MCbMEHHMK CTapaBca BAOCKOHa/IMTY MPaBo B/IACHOCTI, Bpe-
ry/noBaTh NpaBo CeNsiH Ha 3eMenbHi Haginu. 1. dpaHKo fo6bpe opieH-
TyBaBCS B KOHCTUTYLiAHOMY MpaBi, BYBYaB KPUMiHa/bHE, LMBIfIbHE i
3eMe/ibHe 3aKOHOAaBCTBO ABCTPO-YTOPLUMHY, LiKaBUBCA MUTAHHAMM
Mi>KHapoZHOro npasa. loro nepeaBnBOpHI BUCTYNM MICTATb OLHKY
3aKOHOZABUMX aKTiB ypafy i aKTiB mpaB03acTocyBaHHA. Po3rnspa-
ouM CnpaBef/IMBICTb i MPaBo, CNpaBef/MBICTb i PIBHICTb Y TICHOMY
3B’sA3KY, |. PpaHKO He NPUPIBHIOBAB TX, BiH OL|iHIOBAB MPaBo 3 No3unuii
crpasefiMBocTi. Ha JyMKyMUCMTeNs, Npaso Npr3BaHo PeryntoBaty
BIZLHOCVIHWN MiXX NIFOL4bMM, KOPUCTYBaHHS i PO3MOAiN NMPOLYKTIB mpaui,
OXOPOHATK cBOGOLY i HELOTOPKaHICTb 0COBMCTOCTI, a He JepXKaBy B
0cob6i 6ropokpaTnyHOro anapaty. |. dpaHko Bumaras, LI06 Y Mpasi
Oy BTINEHHI i€l rymaHiaMy, cnpaBeaMBOCTi, NpaB i cBO6OA 0CO6M
i cycninbe-Tea[ 2 ].

|.A.PpaHKo AK BUAATHUIA MUCIUTENb, KPUTUK, 0COBMBO B 3pi-
oMY BILli WYyKaB BiANOBIAI Ha NeKy4i NUTaHHA BCiel NOACLKOT iCTO-
pii, a came Ha NPUYMHM BUHWKHEHHA AepXXaBW i AepXKaBHOI Bnagw,
PO3KPUTTA TX PO/ B CyCMiSIbHOMY XWTTI. ToroyacHe CycninsCTeo, B
AKOMY BiH XXVB | TBOPMB, Masio 6arato Hefonikis, Byno Tarapem oc-
HOBHOIO 3arajsly Hapogy i He MOr/0 Ha3uBaTWUCA BMOBHI IIOACLKUM i
umBinizosaHmMm. Tomy |.dpaHKo aHani3ye eBOMOLIAHI NPOLIECK B PO3-
BUTKY /IKOACbKOr0 CYCMiNbCTBa, MEPEOCMUC/IHOE Pi3HOMaHITHI Teopii
[lePXXaBHO-MPaBOBUX BYEHb, LUYKAE B HUX ICTUHY, MparHe OCArHyTM
rNIMOVHHY CYTb AepXKaBK i, 0C06/IMBO, AepP>KaBHOT BNaau.

AKi X YNHHMKKN NPYBESN 40 MOSIBY epXXaBHOoi Bfaamn? Bignosigi
Ha Ui nuTaHHA |.PpaHKo Aae y cBOiX npausax «Llo Take moctyn?»,
«Mwicni 0 eBoMOLIT B iCTOPIT NOACLKOCTI» Ta iH. Ha iioro fymky, nepe-
[lyMOBaMM Iep>KaBHOI Bnaay Oynun BilicbKoOBa cunaTa peniris.«.. .Mpn
nomoMi penirii Ta 06psAAdiB cnyrn Hapoay 3pobunucs naHamm Hapo-
Jy! Takum cnoco6om nepeicHI caMoynpasHi i HapogonpasLi 06LLMHN
cami 3 cebe BUTBOPWM abCONMOTHUX BMAALIB: KOPONiB, KHA3IB, LiapiB.
BosuTBo, 36arayeHe BiliHaMK, PO3CINOCA KPyr BEPXOBHOrO Baaus,
npo6unocs nuuapsmun, 6osipamu, NaHamm» [3,¢.144]. Lle npnsseno ao
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po3Baly NepBiCHUX OOLLMH i 3aMiHM rPOMaZACLKOro caMmoynpaBniHHS
[lep>XaBHUM YNPaBNiHHAM, WO CNPUYUHIMIO 3HAYHI SIK NPOrPecuBHI,
TaK i HeraTtuBHi 3MiHW B icTOpIT NHOACLKOrO cycninbcTBa. To6To, 3
0fHoro 60Ky, ue 6yno ABMLLE MPOrpecuBHe, 60 Ha 3MIHY «MepBiCHOT
AMKOCTI, HeopraHizoBaHOMY croco6i npaLi NpUIALLIOB Yac YA0CKOHa-
NEHHA 3HapsAab npawi, BBOAATLCA HOBI CNOCO6YM npaui, e po3BUTOK
3HaHb, WO Befe «40 406V NaHyBaHHS PO3yMy MK HOAbMU». 3 IHLIO-
ro 60Ky, CMOKOHBIYHe NparHeHHs ftoAel A0 PiBHOCTI | cBOGOAM CTano
[Ns GiNbLLIOCTI 3 HUX AeKnapaTMBHUMK. BO eKOHOMIYHA | NoniTMYHa
B/Mafa Hanexana KaniTanictaM TOrovacHmx jepxa.. ToMy «CB060AA
TYT LWe TiNIbK1 B Teopil, PiBHICTb TYT LLe TiflbkK B OYKBI Npasa, a Ha
AiNi THIT CUABHILWOro Hap cnabluyMM, HepPIBHICTb EKOHOMIYHA. B Teo-
piT KaniTaniam 3Hae TiNIbKW BOMIbHI OAMHULLI, KOHCTUTYLLIOHaNI3M 3Hae
TiNIbKN BONMbHUX FOPOXKaH, a Ha Aini 6a4Mmo 30BCiM He Te, 6aumMmo aBa
BOpOXi Tabopu: 6aradis i 6igHUX, T. €. EKOHOMIYHO CUIbHUX | Cnabux,
T. €. BOJIbHUX i HEBONbHUKIB»[4, €.132].

Y npaui «LLlo Take noctyn?» | .®paHKo 6ifbL rambLle ocMmuc-
NIOE CYTb [epxXaBu, BiH aHani3ye «HapoaHy fepxasy» K. Mapkca, @.
EHrenbca i @. flaccans. LLLo6 npakTMYHO CTBOPUTKM TaKy AepXasy, .
®paHKo MuLLe: «...0CBiJOM/IEHI i 30praHizoBaHi POGITHUKN MOBUHHI
Mpvi MOMOYI 3arasibHOro rosiocyBaHHA 3000yTY MepeBsary B AepXaBHUX
pajax i yxsaoBaTu TaM 3aKOHW, AKi 6 TenepiLLHIO fepXaBy, OCHOBa-
HY Ha MaHyBaHHi OAHWX | HEBOMEHHI APYTMX, Ha BM3WUCKY i 4apMoid-
CTBi, NOMany abo i Bigpasy NepemiHUN Ha HAPOAHY AepKaBy, B AKIlA
61 4Yepes CBOIX BMOpaHLiB NaHyBaB YBeCb Hapo[, B AKii 61 He Oyno
Hi BU3WCKY, Hi KpUBLAMW, Hi 6igHOCTI, Hi TeMHOTW» [5, €.340]. To6To co-
Lian-gemMokpaTy XoTinm 3406yTI GiNbLUicTb Y NapiaMeHTi, LWo gano 6
TM MOX/UBICTb «...3aX0MUTN B CBOI PYKW AepXKaBHY BacTb He Ha Te,
abu 3HULWMTK 1T | AaT BCIM ropoXkaHam SKHanoBHiLLY i HawmpLly
cBobogy. Hasnakw, no gymui couian-fAeMoKparis, AepXxasa - po3yMi-
€TbCA, Oyayla, HapoAHa AepXkaBa - Masia CTaTucA BCEBMAAHOK Ma-
Helo Haf, XKUTTAM YCiX ropoxkaH» [5, ¢.341]. Janbiie I. dpaHKo y Has-
BaHii Npayi NpaKTUYHO Beae MOBY He MpO AepXKaBy, a Mpo AepXKaBHY
Bflady, po3kpusaroum i npupogy. OTXe, OCHOBHO PUCOHO AEP>KaBHOI
BNagy, Ha BYMKY MUCIUTENS, € «BCEMOXHICTb», «BCeBNaaas». Lle 03-

Havae, L0 Npvpoja Bnafm nosdarae, no-nepLue, B ii HEOBMEXEHOCTI,
Y BCEA03BO/IEHOCTI, a60 MOCTIiViHIA HAABHOCTI MOXX/MBOCTEN BUMHATM
CBaBI/INA Haf NOANHOO, LiIMM CYCMiNbCTBOM.

|. ®paHKO NPOAOBXYE aHani3yBaTU «HapOAHY AepXaBy» i 3a-
YBaXKYE, WO Taka [epXasa BUK/IMKAE 3aXOMNJIeHHs, € Npusabnmsoto,
0Cc06/IMBO 1 Mi/IbIOHIB 3HEJONEHUX NtoAei, nponeTapiaTy. bo BoHa
Oy/e OniKyBaTUCA «...4OMIOBIKOM BifJ KOMMCKN 00 rPOBOBOI AOLLKM...
Orcs Bipa B HEOOMEXeEHY CUy fepasu B OyayLliM yCTpoto, TO ro-
NOBHa NpPUKMETa colianbHOT Aemokpartii. 1o Ti gymui, KOXHWIA Yono-
BiK B OyfyLUiM YCTPOIO Bif HAPOMKEHHS [0 CMepTi Oyae AepXaBHUM
YPAOHMKOM Ta MEHCIOHICTOM: AepXkaBa JacTb MOMY Hamepef Biaro-
BigHe NiAroTyBaHHSA; NOTiM Oy/e BU3Ha4YyBaTh oMy poboTy i nnaty,
[iaBaTu 3a0X0TY i BiJ3HaKy, a Ha cTapicTb abo B pasi cn1abocTi facka-
BWI XNi6» [5, ¢.341].

MucnnTenb BU3HAYae e OANH BaX/MBUIA (hakr, L0 fonomarae
KpaLle 3po3ymiTi npupogy Bnaau. BiH mMae Ha yBasi Te, WO HOCIiEM
BNagn € NIOAUHA 3 NPUTaMaHHUMK T MOX/IMBMMU MPUCTPACTAMU.
ToMy He Ma€ 3HaYeHHS, SKUM LLUNSXOM 3400yTa Bfaga - Y BUGOPHUM,
UM IHLIMM YMHOM,«.. .Tay BCAKIM pasi Ti oan mann 61 B CBOIX pyKax
TaKy Be/IMYe3Hy BMacTb Haj XXUTTAM Ta JO/et0 MiflioHIB CBOTX TOBa-
pULLIB, AIKOI HIKONM He Manu HainbinbLi gecnotu. | ctapa 6iga - He-
PIBHICTb, BUrHaHa ABEpPVMa, BepHY a 61 BIKHOM: He 6yno 6v BU3WCKY
POGITHMKIB Yepe3 KaniTanicTis, ane 6yna 61 BCEBNAAHICTb KepMaHU-
4iB - yCe OfHO Y/ POLOBUTUX, YN BUOPAHUX - Haf MiTIOHAMW YJIEHIB
HapOAHOI AepXXaBn. A Matoun B PyKax TaKy HeOOMeXXeHy BNacTb XOd
61 NNLLe Ha KOPOTKMIA Yac, SIK Ierko MOrnv 6v Ti KepMaHudi 3axomnu-
TV Ti Hazascirgu!» [5, ¢.342]. . ®paHKo MigKpecnioe, Lo AepXaBHa
BNaja 3aBAsKM i1 HEOOMEXEHOCTI MOXe He TifIbKM THOOUTKN NHOANHY
€KOHOMIYHO, ane i MOXe BTPYTUTUCh Y 0COBUCTE XUTTA IIOAUHW, Ti
ayuly. «...Ta BCEMOXHa Cuna fepxxaBmn narna 6u cTpalleHHUM Tsra-
PEM Ha XXUTTS KOXHOro NOOAUHOKOIO Yo/oBiKa. BnacHa Bond i BacHa
OYMKa KOXXHOrO YO/I0BiKa Mycuna 61 LUe3HyTH, 3aHBAITU, 60 aHy X
[lepxxaBa NpusHae 1T WKiANMBoK, HEMOTPIOHOK. BuxoBaHHS, Mato-
Yn Ha MeTi BMXOBYBATW He CBOOIAHMX NtOAEN, a INLe MOXUTOUHUX
U/eHiB gepXkasu, 3pobunack 61 MepTBOK [YXOBHOK MYLUTPO, Ka-
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3eHLWMHO0. JTtoan BupocTanm 6 i Kunn 6v B Takili 3a1eXXHOCTI, nig
Tak1M AOrNSL0M fepXkaBn, Npo AKUiA Tenep y HanabcontoTHILLMX Mo-
NiUinHMX aepxxaBax Hema i MoBW. HapopaHa aepykaBa ctanach 6u Be-
NIMYE3HOK HapOLHOK TIOpMOD» [5, €.341].

LLLO6 3MEeHLINTM A0 MiHIMYMY «BCEMOXHY cuny» Bnaau, |.dpaH-
KO MPOMOHYE CBOE 6GayeHHs NOOYLOBU AEMOKPATUYHOI AepXKaBu y
MalibyTHbOMY CYCNiNbCTBI. «Tam eP>KaBU B HUHILLIHIM PO3YMiHHI He
Oyge, 60 Hag Hapogom He Byae ynpasu 3ropu, ane caMm Hapog 34ony
(T.e. Bif rpomagl) yrnpaensie cam co6010, npautoe Ha cebe, cam 06pasy-
€TbCA | caMm 000POHAETLCA» [4, €.139].

MiACYyMOBYOUM BULLECKA3aHe, MOXHA 3p06UTW BUCHOBOK, LUO
|.®dpaHKo y CBOI TBOPYOCTI MOKa3aB rMM60Ke PO3yMiHHS AepXKaBHOI
BMaun, 3po6UB KPUTUYHY OLIHKY «HApOAHOI AepXKaBu» coljian-ae-
MOKPATIB i 3anporoHyBaB HanpsmMu MOLUyKY COLiabHO-MONITUUYHO-
ro ifeany MainbyTHbOro CycninbCTBa, NPU LbOMY MiAKPECMBLLIN, LLIO
[epXKaBa - Le « He KOposib, He uicap», I He TXHi AKOCTi BU3HAYatoTb
CyTb AepXkaBHOI Bnagn. CyTb AepXKaBHOT Baamn Cif LWyKaTy B caMiii
Ti npupodi, B 1T 3aKOHOMIPHOCTSX | CynepeqyHoCTsAX. ToMy BifACYTHICTb
PIBHMX NPOTMBAr AepXXaBHOI Blaay fae MOXMBICTb 1A B Byab-AKuii
yac nepepocTyn B NOLABNAKOYM CUTY CYCMifNbCTBA, CTaTW HanbibLL 3a-
rPO3NMBUM (HaKTOPOM A/15 AOr0 r'yMaHHOI CyTi.

|.®paHKOo BipUTb B NPOrpec NOACLKOro PO3BO0, HACNIAKOM AKO-
ro ctaHe nobygosa iHLWIOro CycninbHOro nagy, BiAMiHHOro Bif TOro-
yacHoro. lNpoaHasnizyBaBLUM Pi3Hi NONITUKO-NPABOBI MOrNsAM o0
YIOCKOHANEHHS [epXXaBK, SKi NaHyBaaw B Ti Yacw, BiH AiliLLOB A0 po-
3YMIHHS TOrO, LLIO HaiGiNbLLy 3arpo3y Ans WacTs i cBo6oAn NHOANHN,
MPUIHIYeHHs 1T AyXOBHOIO CTaHy Hece BCECUNS aBTOPUTapHOT dep-
>KaBW i GHOPOKPATUYHOI Braan. TOMy OCHOBOKO CYCMifbHOrO igeany
MatoTb CTaTU AOOPOBINbHI FPOMAACHKI 06°€AHAHHS BiNbHUX NHOAENA,
[le KOXKHa ocoba i KoXHa rpoMaga € CBOGIAHVMM OAUHMUAMU, AKi B
opraHisauii CBOET XUTTEAIANLHOCTI JOTPUMYIOTLCA 3acaj PIiBHOCTI
i JOOPOBINBHOCTI, COLianbHOT CNpaBeaIMBOCTI, BilbHO rOCMOAApHo-
tOTb | CAMOCTIAHO PO3NOPAKAKTLCA pPe3ybTaTamu CBOET npaui. BiH
YTOYHIOE, L0 «..TaK CamMO B’SXKYTbCS B GiNbLUMX ClpaBax Lifi nosi-
TW 3 NOBITaMK, Kpai 3 Kpasmu - i Tak NOBCTaHe, 3HU3Y Bropy Be/nkKa

[epXKaBa, fKa IepXXUTbCSA Ky He CU0K NMPUMYCY, BIACbKa, NaTHUX
YPAOHWKIB, afie CUNOK CniflbHUX IHTEPeciB rpomag, Mo.iTiB, Kpais, a
CWU/NOO TaK 3BaHOr0 (PefepanicTUUHOrO YCTPOO»[3,¢.467].

OTXe, BUAATHWIA MUCIMTENb NIAKPECNIOE, WO Ui CYCNiNbHi Big-
HOCWUHW perynooTees 6e3 npumycy, 6e3 HaB’d3yBaHHS BOJI OLHUX
iHWKMM, 6e3 HakasiB 3BepXy fK rocrnofaproBati Un BrOPSLKOBYBATM
CBOE CMIBKUTTA. OTOX, Takuil cycninbHWI ifean ByayeTbCA «3HU3Y
Bropy» i 3[iACHIOE CBOKO XMTTELIANbHICTb Ha 3acagax PiBHOCTI i po-
3ymy. TyT Aie npuHUMN, WO KOXXHa rpoMaga A6ae npo BCiX CBOIX une-
HiB, CTBOPIOKOYM YMOBU AN1S1 OCATHEHHS HUMK A06POOYTY i LacTs.
"0N10BHWM 3aBAaHHAM rpoMaapm € 3abesneyeHHs aBTOHOMIT 0COOUCTO-
CTi Ta i pO3BUTKY.

TakuM YnHOM, 1.PpaHKOo NPUXOAUTL [0 BUCHOBKY MPO HeobXxij-
HIiCTb 3aMiHW B MaiibyTHLOMY [EPXXaBHOI0 YMNPaB/iHHA rPOMaACbKNM
camoynpaBniHHAM. BiH Haronoulysas, L0 rpomaga € HaliMeHLLOH
CK/1afJ0BOKO OLMHULIEID [iep>KaBu, ae OAMHULEI OCHOBHO. B0 AKLL0
rpoMaga He Mae MiLHOI opraHisauiiHoi NobyaoBu, € HECTINKO, TO
i No6yOBaHWI Ha HIl fepXxaBHUI NOPALOK Byae CnabkKuMm i HeTpu-
BKMM.

AK 6auMmo, npobnema MiCLEBOro camoBpsyBaHHA 3aiiMana
BaK/IMBE MiCLIe Y [ep>XXaBHO-MpaBoBili koHuUenuil |.dpaHKa. BiH po-
3yMiB, L0 MicLgBe caMOBpsAdyBaHHS camMO MO CO6i Lie He BMpiLLye
BCiX 3anuTiB Ta iHTEpeCiB rpoMafsH, cycninbctBa. OfHaK y TOl e
yac 0c0061Ba BaXK/IMBICTb LIbOr0 CYCNiflbHO-[ePXXaBHOr0 iHCTUTYTY B
TOMy, WO BiH Aa€ MOXMBICTb K HISKWIA iHWKIA IHCTUTYT NOEAHATU
iHTEpecH rpomMafsH Ta iHTepecK CycrninbCTBa, AepyKaBm i Hauii.

AHani3 TBopyoro HabyTky |. ®paHka nokasye, L0 1oro Aepxas-
HO-NPaBoBi NOrNIAAM BUNIMBAIN 3 XXUTTEBO KOHKPETHUX MUTaHb, Ha-
CYLLHMX NOTPed KOHKPETHOrO iCTOPUYHOIO MOMEHTY. [ep>xaBHo-npa-
BOBI ifel ToroyacHoi fobu, AK i nonepeiHixX 4vacis, BiH KPUTUYHO
MepeocMmnCiOBaB | CPAMOBYBAB Ha KOHKPETUKY €MoXu, B AKY >KUB
i TBOPWB, BUMPOG/IAKOYM BNACHI MigXoan A0 PO3YyMiHHA MpYpoan Aep-
XKaBu, BNagu, NOHATTA KOHCTUTYLiOHaNi3My. 3BepHEHHS 40 TBopyorO
[OCBify HayKOBO-TEOPETUYHOT CnafwmHn |. dpaHka Ak fo 6yaiBHU-
4oro yKpaiHCbKOI AepyXaBHOCTI 0C06MBO MOMITHE B POKW HE3aNEXHOT
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YKpaiHn. BoHO BTinmnnocsa Hacamnepen y nyo6nikauisx /oro TBopis,
AKI MICTATb [ep>KaBHO-MNPaBOBi NOrNaan i CTaHOBMATb TEOPIO YKpa-
IHCBKOI HaLiOHaNLHOT ifjei. 10ro KOHLENTYyasnbHi PiLLIeHHS, eBOMIOLLS
Mornagis Ha fepXkasy, 3BEPHEHHS 40 NYMaHICTMYHOT NPUPOAM Npasa,
MOpa/IbHUX OCHOB OpraHi3auil couiasibHOro XXUTTA | HalioHaIbHUX
CBATUHb € HaA3BUYAHO aKTyaSlbHUMW i IBHO MEPerykytTbCs 3 Ha-
LUMM CYYaCHMUM CYCNifbHO-NONITUYHUM OYTTAM. BOHM i1 CbOrogHi He

BTPATW/IM CBOET BArOMOCTI | 3HAYYLLIOCTI.
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CaBeTuyk H.M. [ep>xaBHo-npaBoBi igei |.PpaHka B npoLeci cyvacHoro

[ep>KaBOTBOPEHHS

B cTaTTi pO3KPUTO aKTYyanbHICTb AepXKaBHO-NPaBoBMX ifelt YKPaiHCbKOro Mic-
nutena |.dpaHKa LWoAo NuTaHb CYTHOCTI Jepxasu i Npasa, fepXKaBHOI Bagu, npu-

POAHVX MpaB MOAMHM B NPOLLECi po36Y0BY Cy4acHOT YKpaiHCHKOT AepXKaBu.
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HesanieXxxHa YKpaiHa.

CaBetuyk H.M. INocygapcTBeHHo-NpaBoBble nien W.dpaHka B npoecce

COBPEMEHHOIO CO3JaHuA rocyapcTea

B crarrbe packpbiTa akTyasbHOCTb FOCY4apCTBEHHO-MPABOBbIX UAEH YKPanHCKO-
ro mMbicautens W.®dpaHka 0THOCUTENBHO BOMPOCa CYLLHOCTU rocyAapcTBa v npasa,
rocyJapcTBeHHON BNacTW, eCTECTBEHHbIX MPaB YeN0BeKa, B MPOLECCe MepecTpoikm

COBPEMEHHOI0 YKpPanHCKOro rocyapcrsa.

KntoueBble cnoBa: rocyAapcTBo, rOCyfapCTBeHHas BacTb, MpaBa YenoBeKa,

MpaBo, CamoCTOsATe/bHas He3aBMCMMas YKpamHa.

Savetchuk N.M. State-legal ideas made by I. Franko in the process of
modern state-building

In this article author revealed the relevance of state-legal ideas of Ukrainian
thinker lvan Franko on the issue of the nature of state and law, government, natural
rights in the process of building a modem Ukrainian state.

Keywords: state, state power, human rights, law, self-independent Ukraine.

KOHCTUTYUINHWUW NAL TA
MPABA TIOAVNHW. MNTAHHSA
AQMIHICTPATUBHOIO TA
®IHAHCOBOIO MPABA.
AOMIHICTPATUBHE CY/JOUYMHCTBO
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Po3Bagoscbkuin B.1.

NMPABOBI ACIMEKT MOBHOIO NMNTAHHA B

CYHACHUX YMOBAX

Y[K-342-536-1

MoBHe NUTaHHA B YKpaiHi CbOroAHI € BaXK/IMBOK CKNaf0BOH)
LUMPOKOT NPO6eMM - YKPaiHCbKOT ileHTUYHOCTI, No3asK 6arato Xro
BBaKAe MOBY MiArpyHTAM L€l igeHTUYHOCTI. Came TOMY Lie NUTaHHA
BI/IMBAE Ha BIZCTOOBAHHA 3ara/lbHOI IAEHTUYHOCTI YKpaiHuiB [1].

CyuacHa MOBHa CuUTYyalis B YKpaiHi € Hacamrnepes, pesy/bTaTom
TPUBa/IOT BiliHW NPOTW YKPAIHCLKOI MOBW, YKPaiHCbKOI i4€HTUYHOCTI
7 YKpaiHCbKOT filepXkaBHOCTI, sKy Pocis po3noyana nicns 1654 poky.
Came HUMHILLHA MOBHa CUTYaLlifl B YKpaiHi € pe3ynbTaToM He 3aBepLLe-
HOr0 B PaAsHCLKMIN Nepiog aCUMINALIAHOIO NPOLECY - NepeTBOPEHHS
YKPaiHCbKOI CMifIbHOTU Ha POCICbKOMOBHY. HK Hacnifok - Hesba-
NaHCOBaHWI XapakTep ABOMOBHOCTI, L0 BiAA3epKaitoe NOCTKO/OHI-
anbHWIA CTaH YKPaiHCbKOro CyCninbCTBaA.

B unHHI KoHCcTUTyLiT YKpainu Big 28.06.1996p. 3a3HayeHo, Lo
YkpaiHa € eMOoKpaTMyHa, NpaBoBa fepXkasa, B AKI BU3HAETbCA Ta
Ai€ NPUHLMN BepXoBeHCTBa npasa. Tomy KoHCTUTYLis YKpaiHu mae
HaBULLY OPUANYHY CUMY, a 3aKOHW Ta NiLHOPMATMBHI aKkTu npuiima-
tOTbCA Ha 11 OCHOBI i NOBWMHHI BignosigaTh ctarTi 1; 8 KoHCcTUtywuii
Ykpaiuu [2].

Y cTtaTTi 6 KOoHCTUTYLIT YKpaiHW 3aKpinneHnid nogin aep>kaBHoi
B/laJV Ha 3aKOHOAABYY, BMKOHaBYY i CyZlOBY Ta BCTAHOB/IEHO KOHCTY-
TYLiViHI | 3aKOHHI MeXi 34iiCHEHHS MOBHOBaXXEHb OPraHiB., Lo penpe-
3eHTYIOTb AepXXaBHy Bnafy. Kpim Toro, y 4YactuHi 4 cTatTi 5 3a3Ha-
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4eHo, Lo Jepxkasi iT opraHam i cnyx60BMM ocobam 3a60pPOHAETLCA
y3ypnyBsatu Bnagy [2].

KoHcTuTyuieto YkpaiHn (ctatta 19) HafaHO XapakTepuCTUKy
MpaBonopsaKy, KW 3aCTOCOBYETLCA [/19 MO3HAYEHHS TAKOro CTaHy
CYCNiNbHUX BiHOCWH, KOMIM BOHW BU3HAYatOTLCA K BMOPSLKOBaHI,
Bpery/iboBaHi, OpraHi3oBaHi i (PYHKLIOHYIOTb BHAC/IZOK peanisauii
HOpPM npasa BiAMOBIAHO 4O NPUHUMMY 3aKOHHOCTI. YacTnHa 2 uiei
CTaTTi BCTAHOB/IKOE CreLialbHO-A03BiIbHWI TUN NPaBOBOrO Peryto-
BaHHS, AKWI MOKINKaHWIA 3a6e3neUnT BBEAEHHS BNafHUX (DYHKLIA
Y KOHCTUTYLiViHI paMKK | TUM caMMM 0OMEXUTN MOXMBE CBaBiNss 3
6OKy Aepxxasu Ta ii opraHis [2].

Crarreto 10 KoHctuTyuii YKpaiHW 3aKpirieHo MpuHLMN, Lo
CKnajae 3acafy rpoMafsaHCbKOro CycnifnibCTBa Ta NpaBoBOI AepXKaB-
HOCTI: «/[lep>kaBHOK MOBOK B YKpaiHi C yKpaiHCbKa MoBa. [ep-
KaBa 3abe3sneyvye BCebiYHNI PO3BUTOK | PYHKLIOHYBAHHSA YKpa-
THCbKOT MOBU B YCiX chepax CycnisibHOr0 XXUTTS Ha BCili TepuTopil
YKpaiHu»[2].

CbOrofiHi, YMHHUM € 3aKOH YKpaiHu «[po 3acagy Aep>kaBHOT
MOBHOT MONITMKN B YKpaiHi» Bif 03 nnnHa 2012 poky Ne 5029-1V,
SKWIA He BiAnoBigae Bumoram OCHOBHOIO 3aKoHYy YKpainu [3]. Haii-
MepLue 3 YUM MU He MOrO[AXKYEMOCH - CaMOK Ha3BOK LibOT0 3aKOHY,
OCKIi/IbKN 3acagun AepykaBHOI MOBHOT NOMITUKNA BXe AaBHO CHopMy-
NnboBaHi B OCHOBHOMY 3aKOHi. BBaxkaemo, L0 BignoBigHo 4.5 cT. 10
KOHCTMTYLIT YKpaiHW el 3aKOH MaB 61 Ha3MBaTWCh - 3aKOH YKpaiHu
«[Mpo 3acTocyBaHHA MOB B YKpaiHi». Came Takuii npaBoBuiA niaxisa
cnpusae 61 BigNOBIAHOCTI BUMOram 3aKOHHOCTI Ta npasu/iam Cnisgij-
HOLLEHHSA HOPMaTUBHMWX aKTiB PIBHOT FOPUANYHOT CUTN.

HacTynHWM Hef0NiKOM LibOro HOPMaTUBHOIO aKTa € Te LU0 B HbO-

X My 3 NepeKpyyeHHSM TPaKTYIOTbCA NOHATTA Ta MPUHLMNA €Bponeit-
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CbKOT XapTii perioHasibHUX MOB ab0 MOB MEHLLMH, AiKa NignuncaHa Big
iMeHi YKpaiHu 2 TpaBHs 1996 poky, y M. CTpacbypsi i patugikosaHa
3akoHOM YkpaiHu Big, 15 TpasHsa 2003 poky Ne 802- IV. Y npeambyni
LbOro aKiy 3a3HavaeTbCs, L0 AepXaBu-yneHn Pagn €sponu, nignu-
Cytoun XapTito BpaxoByHTb, WO MpaBo Ha BUKOPUCTaHHS perioHasb-
HWX MOB a60 MOB MEHLUVH Y NPUBATHOMY Ta CYCMi/IbHOMY XXUTTi €

HeBiJ’EMHMM MpPaBOM BifMOBILAHO A0 MPUHLMMNIB NPOroOOLWEHNUX Y
MixHapogHomy MakTti OOH «[1po rpomMagaHCLKi | MONITUYHI NpaBax»,
Ta BignosigHO 0 Ayxy KoHseHUji Pagy €Bponu npo 3axmcTt npas i
OCHOBHMX CBOBGOA NOAMHY [4]. Y XapTii NiAKPecntoeTbCa BOXKIMNBICTb
MiDKKY/IbTYPHOro Aianoiy i 6araTOMOBHOCTI Ta Haro/owWyeTbCs, Lo
OXOPOHa i PO3BMUTOK PEriOHaIbHUX MOB Ta MOB MEHLLWH He MOBUHHI
3allKOMKyBaTK oiLlliiHUM MOBaM i HeOOXiAHOCTI BMBYATH iX. Tak
B 3aKOHi No 5029-1¥ 3anucaHo, Wo 3acagn Aep>KaBHOT MOBHOT Nofii-
TUKW BU3HAYAIOTLCA BIAMOBIAHO A0 NOMOXKeHb KOHCTUTYLIT Ta MidX-
HapoAHUX aKTIB paTudikoBaHMX YKpaiHow[3]. OaHak npoBeAeHWI
MOPIBHANbHWIA aHani3 BULLIEHABEAEHNX HOPMATMBHUX akKTiB CBIiAYNTb
Mpo Te, L0 3aKOHOTBOPUI He 3HalioMi 3 X 3MiCTOM a TOMY Ha BNlaCHWiA
po3cyf, BU3HAUMIN MOHATTA B 3aKOHi No 5029-1Y.

Y cTatTi 1EBpONencbKoi XapTii perioHa/IbHUX MOB ab0 MOB MeH-
LUVH TePMIH «perioHasibHi MOB/ 860 MOBM MEHLLIMH»03HaYae MOBH,
AKI TPaAuLIiHO BUKOPMCTOBYKOThCSAB Me>KaxX NeBHOT TepuTopii
Jep>KasurpomagaHamu i€l [ep>Kasu, AKi CKagaoThb rpyny, Lo 3a
CBOEK YMCESNbHICT IO MEHLLIA, HI>K peLlTa HacefleHHs Liel jep>ka-
BM, Ta BigpIi3HA T bCA Bif 0QiLliiHOIMOBY U i€l aep>Kasu [5]. 3 ubo-
ro BUM/IMBAE, L0 MAETLCA NPO MOBY fiKa BUKOPUCTOBYETLCS B MEXax
BiZNOBIAHOT TEPUTOPIT. Y 3a3HaYEHOMY KOHTEKCTI perioHa/bHi MOBW
ab0o MOBW MEHLLWH CAif, po3rnafaTh K eAuHe NOHATTS, & He OKPeMo -
perioHasibHa MOBa Ta OKPEMO MOBa MeHLUMH. Tak B 3aKOHI YKpaiHu No
5029-1Y ui NOHATTA MiAMIHAOTLCA, 30KPEMA, OKPEMO «perioHa/bHI
MOBW» Ta OKPEMO «MOBU MEHLLINH»[3].

B XapTii € Wwe ogHe NOHATTHA - HeTepuTopianbHi MoBu[5]. Ta-
KUMM BB2XKalOTbCA 30KpemMa, MOBU, AKUMW KOPUCTYIOTLCA TPOMaAHM
[lep>kaBK i AKi Bigpi3HAOTLCA Bif MOBMW, LLIO BUKOPUCTOBYETLCS PeLL-
TOH HacefNeHHs AepXKaBu ane siki, He 3BaXatoun Ha IXHe TpaaumLiiHe
BMKOPUCTAHHA B MeXax TEpUTOpIi JepXaBn He MOXYTb BBaXaTuCH
HalnbiNbLL NOLUMPEHUMM B MEXaX KOHKPETHOI MiCLEBOCTI LiET aep-
Xasu. B gaHoMy BUMafKy TEPMIiH HETEepUTOpiaibHa MOBa LISIKOM
XapaKTepun3ye PoCifCcbKy MOBY B Hallliil AepXKaBi, sika 3a cpepoto CBO-
ro HabiNbLIOro NOLWMPEHHS B YKPaiHi He Mae AKOrocb KOHKPETHOro
MPOCTOPOBOIO BUKOPWUCTaHHA /15 MEBHOI reorpadivyHoi MicLEeBOCTi.

VA1VIO XVHOMAVH MVHAISE
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BoHa, SiK Bigomo y GifnbLiii ab0 MeHLLi Mipi BUKOPUCTOBYETLCA Ha
yciil TepuTOpiT fiep>kasu. TyT, WONPaBaa, CNif, 3a3HaunTH, WO BU3HA-
YeHHSs! MEBHOI MOBM HETEPUTOPIa/IbHOK MOBOK He TArHe 3a Co60H
AKNXOCb 0OMEXEHb LLL0A0 NOCNabNeHHS rapaHTili 11 3aXUCTy i OXOpo-
HW Y MOPIBHAHHI 3 IHLIMMM MOBaMK, fKi € MOLUVPEHUMMN HA TEPUTOPIT
YkpaiHn. Y n.5 cr. 7-1 XapTii, 3peLuToro, Haro/oWyeTbCA Ha LiboMY
acrnekTi, 0gHaK, TyT Bi3HayaeTbCA, LU0 XapaKTep i MacLuTabu 3axosis,
AKNX HEOOXIiHO BXXUTU Ha BUKOHAHHS BUMOT XapTiTl LWOAO0 perioHanb-
HMX MOB 260 MOB MEHLUWH CTOCOBHO HETEPUTOPIaIbHUX MOB MOBUHHI
BM3HAYaTNCA MHYYKO, 3 ypaxyBaHHsM noTpeb i nobaxaHb Ta 3 MoBa-
YKaHHAM TpaauLii i XapakTepHMX PUC TUX TPy, SIKi KOPUCTYHOTLCS
BigNoBigHMMM MoBamMu [5].

Lle oavH NPUHLMMNOBWI MOMEHT, WO ACKPaBO 3acBigyye no-
PYLUeHHs 3acaj CniBBIAHOLIEHHA MDKHAPOAHOr0 Ta HalioHa/bHO-
ro 3aKOHOAaBCTBa YiTKO MPOC/iAKOBYETLCA 33 TEKCTOM BUKnagy n.2
CT. 4-1 3aKOHY YKpaiHu “T1po 3acagu Aep>KaBHOI MOBHOT MOMITUKN”,
[, 30KpeMa, 3a3Ha4yeHo: «HKLO0 YNHHUM MiKHAPOAHWUM [Or0BOPOM
YKpaiHu, 3rofja Ha 060B’A3K0BICTb KOO HafaHa BEPXOBHOK Paaoto
YKpaiHuW, BCTAHOB/EHI iHLLI NpaBuAa, HiXX Ti WO nepeabaveHi y 3aKo-
HOAABCTBI YKpalH/ Npo MOBM, TO 3aCTOCOBYHOThCS HOPMU, SIKi Mic-
TATb 6ifblW CIPUMATNNBI MONOXKEHHA WOAO NpaB N ANHN» [3].

Take (hopmy/OBaHHA Hacnpaegi € 40BOSI AUBHUM | BOYEBUIb HE
MOBUHHE MaTW NpaBa Ha iCHyBaHHS. o-nepLue, TOMY L0 BOHO BUOY-
[OBYETbCA Ha MOPIBHAHHI Npas NO4MHU, & MiXKHapOHa CrifibHOTa, AK
BiJOMO BMXOAUTb i3 NPUHLMNIB PIBHOCTI YCiX /lF0fel Ta iXHiX npas. A
no-apyre, y Takiin pegakuii n.2 ct. 4-i 3akoHy Ne5029[3] cynepeunTtb
CT. 19-1 3aKOHHY YKpaiHu «[1po MiXXKHapoaHi A0roBopu» Bif 29 yeps-
HA 2004p., AKa rnacuTh: «AKLO0 MiXXHAPOLHUM LOrOBOPOM YKpaiHu,
AKUIA HabpaB YNHHOCTI B YCTaHOBNEHOMY MOPSLAKY, BCTAHOB/IEHO iHLLI
npaBuna, HixX Ti, WO nepeabaveHi y BiAMOBIAHOMY aKTi 3aKOHOAAB-
CTBa YKpaiHW, TO 3aCTOCOBYHOThCA NpaBLla MiXXHapOAHOro 40roBo-
py»"]-

CniscTaBnatoum i gani 3akoH “Ipo 3acagm Aep>kaBHOT MOBHOIT Mo-
NITMKN” Ta XapTito MOXHa BifHaTV e YMMaio B3aEMOCyMepeYsnn-
BUX MigXoAiB A0 BMPiLLEHHS NPo6aemMn perioHasbHUX MOB abo MOB

MEHLLMH KOXHUM i3 LyX [JOKYMEHTIB.Hanpuknag, nonoXeHHs 3aKo-
58

HY MpO Te, LU0 3a PiLLEHHSAM MiCL,eBOI pafn HaliMeHyBaHHSA OpraHis
BMagy i opraHis MicLEBOro camoBpsiyBaHHS, NignpueMCTB, YCTaHOB
Ta OpraHisaLiil MOXyTb BUKOHYBATUCh [EPXKABHO Ta PErioHaIbHO
MOBOIO, SIK i HaMMC Ha TXHiX neyaTkax Ta wramnax, ogiliiH1X 6naH-
Kax i1 Tabnmukax», 30BCIM He BMUCYETLCA Y HopMmu XapTii [7]. Tak
camo, AK He BIfMNOBifae MiXHapOAHOMY aKTy repefbayeHe 3aKOHOM
«MpPaBOo 3aCHOBHWKIB MPUBATHMX HaBYa/IbHNX 3aKNagiB YCiX OCBITHIX
PIBHIB BM3HAYaTV CaMOCTIHO MOBY HaBYaHHs». UMmano cynepeunu-
BMX MOJIOXEHb CMOCTEPIracTbCs NP CNiBCTaB/EHHI TUX CTaTel 3a-
KOHY i XapTii, Ae BUKNaAeHI npasuia BUKOPUCTAHHS PEriOHaIbHNX
MOB 260 MOB MEHLUWH Y Chepi CyA0UMHCTBA, FOPUANYHOT LiANbHOCTI
TOLLO.

BignosigHo fo ctatTi 2 3akoHy YKpaiHn «[po KoHcTuTywii-
HUA Cyp, YKpaiHu» 3aBAaHHA KOHCTUTYLIHOT IOCTULIT € rapaHTy-
BaHHS BEPXOBEHCTBA NpaBa KOHCTUTYLIT YKpaiHn Ha BCili TepuTopii
YkpaiHn. Tak, KoHCTUTYLiiiHnIA Cyp, YKpaiH1 Yy CBOEMY PiLLIEHHI Bij,
14 rpyaHa 1999 poky NelO-pn/99 (cnpaBa npo 3acTOCyBaHHS YKpa-
THCbKOT MOBM) BCTaHOBMB, L0 AepXKaBHa (ogiLiHa) MoBa - Lie MOBa,
AKiiA Aep>KaBOK HaflaHO CcTaTyc 060B’A3KOBOro 3acoby Chi/IKyBaHHS
y ny6niyHux chepax CycninbHOro XMTTH, a NyoniyHuMm cepamu, B
AKMX 3aCTOCOBYETLCS lepXKaBHa MOBa, BBXAKOTbCA Haicamrepes, ce-
PpW 34iACHEHHA NOBHOBaXEHb OpraHaMy 3aKOHOLABYOI, BUKOHaBYO! Ta
CyZi0BOi BNaaw, iHWMMW JepXXaBHUMKW opraHamu Ta opraHamy MicLie-
BOro CamoBpsiAyBaHHs (MOBa po60TH, aKTiB, AiN0BOACTBA i JOKYMEH-
TaLil, MOBa B3aEMOBIAHOCKH LMX opraHis Towwo)[8].

OT1xe, NonoxkeHHA KOHCTUTYLIT YKpaiHy 3060B’A3Yy0Th 3aCTOCO-
BYBaTW AepXXaBHY — YKpaiHCbKY MOBY SIK MOBY OQiLLiiHOrO ChifnKy-
BaHHSA NOCaj0oBuUX i CyX60BUX 0CI6 NPY BUKOHAHHI HAMM CYX60BUX
060B’a3KiB, y po6OTi | B AiNOBOACTBI OpraHiB AepXXaBHOI Bnaaun, npej-
CTaBHULLKOrO Ta iHLLMX opraHiB ABTOHOMHOI Pecny6nikn Kpum, op-
raHis MiCLIEBOro caMoBpsilyBaHHS, a TaKoX Y HaBYa/lbHOMY NPOLECi B
[lep>KaBHUX | KOMYyHa/IbHUX HaBYa/IbHUX 3aKnafgax YKparHu.

Ockinbkn, BignoBigHo Ao 4.2 c1.10 KoHCcTUTyUiT YKpaiHu aep-
»KaBa 3abe3nevye (rapaHTye —Halla npumM.) BCEOIYHUIA PO3BMTOK i
(PYHKLIOHYBaHHA YKPaiHCbKOT MOBM B YCiX C(pepax CyCrnifibHOro XuT-
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TS Ha BCili TepuTopil YkpaiHu, a KoHcTuTyuinHmin Cya YKpaiHueu-
3HaYMBYKpaATlHCbKY MOBY 000B’A3KOBUM 3aCOO0M CMiNIKyBaHHS Ha BCil
TepuTopiT YKpaiHu TiIbKN y My6AiYHNX Chepax CYCMifibHOrO XUTTS,
TO MUTaHHA 3a6e3neyeHHABCEOIYHOMO PO3BUTKY | (PYHKLIOHYBaHHA
YKPaTHCbKOT MOBW Y PeLuUTi cthep CYCMifIbHOrO XUTTH LLE HaNeXuTb
BM3HAYMTM 3aKOHaMK YKpaiHW.

3a Taknx 06CTaBMH, YaCTUHA 2 NYHKTY 1 pilueHHA KOHCTUTYLilA-
Horo Cyay Nel0-pn/99 Big 14 rpyaHa 1999 poky e HarofoLeHo, Lo
nopsf 3 Aep>XXaBHOK MOBOHO MW 34IACHEHHI NOBHOBaXKEHb MiCLIEBU-
MV OpraHaMu BUKOHaBYOI B/1iafun, opraHaMn ABTOHOMHOT Pecny6siiku
Kpum Ta opraHamMu MiCLLEBOro CamMmOBPSAYBaHHA MOXYTb BUKOPUCTO-
BYBATUCA POCIiicbKa Ta iHLWi MOBW HaLiOHa/IbHUX MEHLUMH Y MeXax i
nopsaaKy, LLO BM3HAYaloTLCA 3aKOHaMKM YKpalHW, Ha Hall nornsag, He
KOpenteTbes 3 4.2 CT. 10 KOHCTUTYLIT YKpaiHW.

Y3aranbHIOKuUM BULLEHaBeAEHe LLoA0 BianoBigHOCTI KOHCTUTY-
L 3aKoHy YKpaiHu «[po 3acagn AepXXaBHOT MOBHOI NONITUKM» Bifl
03.09.2012p. Ne5029-1Y BBaxkaemMo 3a 0L,i/IbHE BUCNOBUTU HACTYIHI
HayKOBi MipKyBaHHS Ta Nno3uLii, a came:

1 Mpob6nemy MOBHOIO XapakTepy MOXHa 6yfe noaonatu Tofi,
KOMM B YKpaiHi naHyBaTUMe BEPXOBEHCTBO npasa i BCi Cy6’eKTW npa-
BOBIZHOCWHW 6YAYTb JOTPUMYBATUCH 3aKOHY. Came Takoro pogy nep-
LU KPOKM AepXXaBHUX THCTUMYLiA [ONOMOr/IN 6 pO3B’A3aTi iCHYOUY
MOBHY Npob6siemMy 6e3 HarHiTaHHA CUTyauii B CyCnifbCTBI.

2. CnepLuy noTpiGHO BperysoBaTh 3aKOH NPO HaLioHabHI MeH-
LUMHK 3 BU3HAYEHHAM TX CTaTyCy B IKOMY YiTKO NPONMcaTyi 04HaKoBi
(piBHi )npaBa HaLiOHaNIbHNX MEHLLIMH B TOMY YKCAI i POCIiCbKOT MEH-
LUMHW.

3. MiATPUMYOUN CTOPOHY KOHCTUTYLIHOIO MOAaHHA MUK Mo-
rO[)KYEMOCH L0, 3HAa4YHa 4YacTuMHA NONOXKeHHSA 3Y Ne5029-1Y He
Y3rofpkeHi 3 BuMoramut KOHCTUTYLIT YKpaiHW Ta Mi>KHapoAHUX JOKY-
MEHTIB , paTuU(ikoBaHUX YKpaiHO, 30KpeMa, EBPONENCLKO XapTi-
€10 PErioHalbHMX MOB | MOB MeHLUVH Ta pilleHHs KOHCTUTYLIHOTO
cyay Ykpainu Big 14 rpyaHs 1999p. Ne 10pH\99 y cripaBi npo odiili-
He T/IlyMadeHHs nosoXeHb cTaTTi 10 KOHCTUTYUIT YKpaiHu Wwo/o 3a-

CTOCYBaHHS iep>aBHOT MOBU. TOMY AiaHWIi 3aKOH He HabyBaE B JaHWil
yac NeriTMMHOCTI, a TiNIbKN NOCWKOE HaNpyry B CyCNiNbCTBI.

4. HekopekTHuM B cTaTTi 13akoHy Ne5029-1Y € B3HaueHHs Tep-
MiHIB

«PerioH», «perioHanbHa MOBHa rpyna», « perioHalbHa MoBa,
[lOBiNibHe BM3HayeHHA 10 BiACOTKIB Hace/fieHHs MeBHOT TepuTopii Ha
AKili Oye NowwypeHa MOBa MEHLLMH.

5. KoHuUenTyaslbHOH BaA0H LbOro 3aK0oHy € Te, Lo B HbOMY MOBa
PO3rNAAaETbCA He SIK OfHA i3 HalMBaXXMBILUMX E€THOHALLiOHaNbHUX
03HaK, a fIK TepuTopiasibHa 03HaKa, LU0 He Y3roKYeTbCs 3 TEOpPIED
eTHoCy HaLlii.

B 3aBepLUeHHI, M1 MepeKoHaHi, WO HWUHI YMHHUIA 3aKOH YKpaiHu
«[po 3acaam fepxaBHOT MOBHOT noiTuku» Bifg 03.07.2012 p Ne 5029
-1V MigmiHIOE NOHATTA «epXaBHa MOBa», OCKI/IbK/ CTBOPKOE YMOBY,
3a AKX Ti 3HaHHS He Byae NOTPIOHNM. 3a TaKMX 06CTaBMH LA 3aKOH
MOBWHEH OYTN CKacoBaHWIA B LiSIOMY, K TaKWii L0 CynepeynTb BUMO-
ram 4. 1ct. 10 KOHCTUTYLIT YKpaTHW.

1 KoHuenuis cTpaTeriipo3suTKy YKpaiHny XXI cT.: KOHcepBaTUBHAMO-
genb. —K.,2003. —C. 4; KpemeHb B., Tkaues B. YkpaiHa: wnsx o cebe.
Mpo6nemu cycninbHoiTpaHchopmavii. —K., 1999. -C. 107-109.

2. KoHcTunTyUia YKpainu Big 28.06.1996p. //BBP, 1996, Ne 30, cT.. 141

3. 3akoH Ykpaiuu «[po 3acaau aep>KaBHOT MOBHOT NONITUKA B YKpaiHi.»
(BizomocTi BepxosHoi Pagu (BBP), 2013, Ne 23, c¢T.218)

4. Mi>kHapogHwii MakT OOH «MNpo rpoMagaaHebKi | noaiTuyHi npasa» Mpu-
iHATO 16 rpyaHa 1966poky MeHepanbHoto Acambneeto OOH. lok. OOH
A/KEB8/2200 A (XXI).

5. €Bponelicbka xapTia perioHabHUX MOB ab0 MOB MeHLUMH, CTpacbypr,
5 nucTonaga 1992 poky, (XapTito paTudikoBaHO 3aKoHOM YKpaiHu No
802-1Y Big 15.05.2003 poky)

6. 3aKoH YkpaiHu «[pomi>KHapoaHi fJorosopu Ykpainu» (BigomocTi Bep-
X0BHOT Paau Ykpainu (BBP), 2004, N 50, ¢T.540) { I3 3miHamu, BHeCeH-
M# 3rigHo i3 3akoHom N 1323-Y11 (1323-18) Big 05.06.2014, BBP, 2014,
N 34, cT.1166}

7. 3aKoH Ykpainn «[Mpo KoHcTuTyuiiHuin Cyg Ykpainu» (BigomocTi Bep-
X0BHOT Pagun Ykpainu (BBP), 1996, Ne 49, cT.272)

8. PiweHHa KoHncTuTyyiiHoro Cyay Ykpainu Big 14 rpyaHa 1999 poky Ne
10-pn/99
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PosBagoBcbkuii B. | . [paBoBi acneKkTy MOBHOMO MUTaHHSA B CYYaCHUX YMO-
Bax.

Y cTarTi JOCNifKY0TbCA NPo6aemMu, AKi TOPKarOTLCA HELOTPUMAaHHS BEPXOBEH-
CTBa KOHCTUTYULIAHUX HOPM Cy6’€KTaMK 3aKOHOAABYOI iHiLiaTVBM NpU NPUAHATTI
BifiNOBIAHMX 3aKOHIB B JaHOMY BWMafKy MOBHOIO 3aKoHy. Ambke, BepxosHa Pafga,
npuiiMaroymn 3aKOHW He Mae npasa foMNyCcKaTy HEBIAMNOBIAHOCTI WOAO0 Byab-AKNUX NO-
NOXeHb, NPAMO 3akpinneHux B KoHCTUTyLil YkpaiHu. Came HefOTPUMAHHSA LbOro
MPUHLMNY B 3aKOHOAaBYOMY MpoLieci 6y/e MOCTiiHO CTBOPHOBATK Hanpyry B CYCMifb-
CTBIi Ta HENEriTMMHOCTI NPUIAHATUX HOPMATVBHWX aKTiB NpeSCTaBHULbKUM OpraHoM.

B faHomy BunagKy 06°eKTOM AOCNiIKEHHSA € 3aKoH YKpaiHu «[po 3acagu aep-
»KaBHOI MOBHOI MONITUKM B YKpaiHi» Ne 5020-JV Big 03.07.2012 poky.

Knto4yoBi cnoBa: MOBHa MONiTMKa, CyvyacHa MOBHa CUTYyaLis B YKpaiHi, perio-
HaslbHa MOiTUKa, MOBA HaLiOHA/IbHUX MEHLLWH, He TepuTopianbHi MoBKM, KOHCTUTY-
uinHuiA Cyn YKpaiHu, pociicbka MOBa, iep>kaBHa MOBa.

Po3BagoBckuii B. . MpaBoBble acneKTbl S3MKOBOI0 BONPOCa B COBPEMEH-
HbIX YC/IOBUSAX.

B cTartbe mccnefytotcs nNpobremMbl, KOTOPbIE KacaroTcs HecobMofeHNe BEpXO-
BEHCTBA KOHCTUTYLMOHHbIX HOPM Cy6»eKTaMy 3aKOHOAATeNbHOW WHWLMATUBLI MpK
NPUHATAN COOTBETCTBYHOLLMX 3aKOHOB B JAHHOM Crlyyae A3bIKOB 3aKoHa. Befp, Bep-
XOBHas Pafia, NpUHMMas 3aKOHbI HE MUMEeT npasa [OMyCcKaTb HEeCOOTBETCTBUS OT-
HOCWTENIbHO H0BKX MONOXKEHWIA, NPAMO 3aKpen/ieHHbIX B KOHCTUTYLMM YKpanHbl.
Camo Hecob/1H0fjeHVe 3TOro NPUHLMNA B 3aKOHOZATeNIbHOM npoLiecce ByAeT NocTosH-
KO CO3jaBaTb HarpsKeHWe B OOLLECTBE U HENUTUTUBHOCTW MPUHATLIX HOPMATUBHUX
aKTOB MpefCTaB1TENbCKUM OPraHoM. B flaHHOM criydae 06»eKTOM ucCiefoBaHns fB-
nseTcs 3aKoHOM YKpavHbl «O MpUHLMNax rocyfapCTBEHHON A3bIKOBON MOMUTVKA B
YkpaviHe» Ne 5020-1V ot 03.07.2012 roga.

KntoueBble cnoBa: A3bIKOBas MOMUTUKA, COBPEMEHHAsA A3bIKOBasA CUTYyauus B
YKpaviHe, pernoHasibHas nonTuKa, A3MK HaLMOHaNbHbIX MEHBLUMHCTB, He TeppUTO-
puasnbHble A3bIkK, KOHCTUTYLUMOHHBIN Cyf YKpavHbl, PyCbKUiA A3blK, roCYAapCTBeH-
HblVi A3bIK.

Rozvadovskiy V. I. Legal aspects of language issues in the modern world.

The article deals with issues that affect the non-compliance of the rule of
constitutional norms by subjects of the legislative initiative in law - making process in
general, and in adoption ofthe law on languages in particular. The Parliament passing
laws has to prevent non-compliance of any of the provisions expressly enshrined in
the Constitution of Ukraine. Failure to comply this principle in the legislative process
will always create tension in society and illegitimacy of the adopted regulations by
representative body.

In present article the object of study is the Law of Ukraine «On the Principles of
State Language Policy in Ukraine» Ne 5020-JV from 03.07.2012.

Keywords, linguistic policy, modem linguistic situation in Ukraine, regional
policy, language of national minorities, not territorial languages, Constitutional Court
of Ukraine, Russian language, official language.
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NMNOBHOBAXXEHHA NMPOKYPOPA 'Y
NMPOBAIKEHHI B CIMTPABAX PO
AOMIHICTPATBHI MNMPABOTOPYLUEHHA
KPI3b MPU3MY MPABOBOI PEFTAMEHTALIT

®YHKUIN NMPOKYPATYPU YKPAIHW

Y[K341

AKTyanbHicTb. [puiAHATTA BepxoBHow Pafol Ykpainn 14
O0BTHA 2014 poKy HOBOro 3aKoHy YKpaiHu «[1po npokypatypy» [1]
(nani - 3aKoH), SKMIA HabUpae YMHHOCTI (OKPIM AEAKMUX MOMNOXKEHb,
BU3HayeHux n. 1Po3giny X1l «puKiHUEBI NONOXKEHHS») 3 25 KBITHSA
2015 poky, CTao NOLUTOBXOM [10 aKTVBHOI HayKOBOI AIUCKYCIT 3 Npu-
BOZY 3aKOHOZABYOro 3aKpirn/jieHHs MOBHOBaXeHb NMPOKYpaTypu YKpa-
THW, AKUMW BOHA HagiNgeTbeca AN peanisalii CBOIX KOHCTUTYLiIAHNX
(YHKLIA.

Cnig 3ayBaXuTW, WO (YHKLiIOHaNbHE CMPSAMYBaHHS Cy4acHOl
NPOKypaTypy YKpaiH1 BU3HA4aeTbCA [BOMa Hanpsamamu i1 gisnbHo-
CTi: yyacTb MpoKypopa y ctepi KpUMiHaIbHOT KOCTULIT | AiSNbHICTb,
WO 34INCHIOETLCS M03a MeXaMn KPpUMiHaMbHOT HCTULIT, 3 MeTOH
3axMCTy NpaB, CBOOO/, | 3aKOHHUX IHTEPECiB PI3UYHUX | OPUANYHNX
0Ci0, a TakoX CyCniNbCTBa Ta AepPXKaBW, LU0 Y3ro4XyeTbea i3 €BPO-
neiicbknmmn ctaHgaptamu [2]. MNpu upoMy, NPaBOBMIA aHani3 3MicTy
HOBOr0 3aKOHY [1a€ MOX/IMBICTb CTBEPAYKYBATU, IO MPaBO3axXMCHWA
noTeHUian NpoKypaTypy YKpaiHW, no3a MeXxamu KpuMiHanbHOT Hoc-
TULIT, 3BOAMUTBLCA 0 YAOCKOHANEHHA MPaBOBOT perfiaMmeHTauii KoH-
CTUTYLIMHOT (hyHKUIT NpeAcTaBHULTBA IHTEpeCiB rpomagsaHuHa abo
[lep>kaBu B CyAi Y BUNagKax, BU3HAUYEHNX 3aKOHOM. [igTBepaXKeHHAM
LbOMY € TaKoXX NonoxeHHsa n. 1 Po3giny Xl «[epexigHi nonoxeH-
HA» 3aKOHy, B AKOMY 3aKOHOAaBYO BCTAaHOB/IEHO, LLO MPOKypaTypa
BMKOHYE (DYHKL,It0 Harniagy 3a AoAepXXaHHAM Mnpas i CBOOOA NOANHN i
rpomajsHuHa, Ao4epXaHHAM 3aKOHIB 3 LUMX NUTaHb OpraHaMm BUKO-
HaBYol BNajW, opraHamy MicLLeBOoro caMoBpsyBaHHs, X M0Caf0BUMM
i Cny>x60BUMM 0coBamm BUKMHOYHO Y (POpMi MpeacTaBHULTBA iHTepe-
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ciB rpomaasHuHa abo aepxxasu B cyai (TyT i gani BUAINEHO MHOLO -
M. C.). BbayaeTbcs, WO came TakKMM YMHOM 3aKOHOAaBeLb BUCBIT/IMB
MONOXeHHS M. 5 cT. 121 ynHHOT KOHCTUTYLIT YKpaiHu, ika nporosio-
LLYE OAHIEIO i3 PYHKLiM NPOKYpaTypu Harnsaz 3a LoAepXXaHHAM npas i
CBOOOL NIOAMHY | TPOMaAAHMHA, LOAepXaHHAM 3aKOHIB 3 LIMX NUTaHb
opraHamu BMKOHaBYOI B/lafy, opraHamm MiCLieBOro CamoBpsLyBaHHS,
X nocagoBMMK i cny>X60BMMKN 0co6amMy B HOPMM HOBOIO 3aKOHY, BU-
3HaBLUK 1T (hopMOI0 (DYHKLIT NpeAcTaBHULTBA IHTEPECIB rPOMagsHNHA
abo fepxxaBu B Cyfi.
3 MEeTOK MNPaKTUYHOT peanisalii OKPeCc/NeHNX BULLE MOMOXEHb
LLOAO AiSNBbHOCTI NPOKYPaTypy YKpaiHu no3a KprMiHaIbHO chepoto
3aKOHO/aBL,EM BHECEHO pPAf, 3MiH 0 3aKOHOAaBYMX aKTiB YKpaiHu, AKi
MICTATb BigMOBigHI HOPMK, 3 TUM, LLLOGM NPUBECTU TX Y BIANOBIAHICTbL
[0 HOBOI KOHUENUIT AisNbHOCTI NPOKypaTypy no3a KpUMIiHa/IbHO
cthepoto, AKa Hapasi 3anoyaTkoBYETLCH HOPMaMy HOBOTO 3aKOHY.
OfHUM 3 TaKMX HOPMaTUBHO-MPaBOBUX aKTiB € Kogekc YKpaiHu
Npo agMiHiCTpaTVBHI NpasonopyLueHHs (gani - KynArl) [3], akuii go
BHECEHHSA 3MiH [0 HbOro 3aKOHOM, OAHIEHD i3 rapaHTiil 3abe3neyeH-
HA 3aKOHHOCTI MpWY 3aCTOCYBaHHI 3aX0/iB BIN/IMBY 3a aAMiHICTPaTUBHI
NPaBoNoOpYLUEHHS, B3HaYaB NPOKYPOPCbKUIA Harnsg,
AHani3 ocTaHHiX gocnimkeHb. Ha JOKTPUHaNLHOMY PiBHI Nin-
TaHHS y4yacTi NPoKypopa y NPOoBafpKEHHI Y cnpaBax npo agmiHicTpa-
TMBHI MPaBONOPYLUEHHS Y CBOIX AOCNIMKEHHSAX TopKanucs AreeB
0.B., Aparan O.B., AbomiH KO.M., Konotuno O.®., Copouko O.€,
< LlemskiH O.B. Ta iH. OfiHaK, MPUIAHATTA HOBOrO 3aKOHY, HOpMamm
U qkoro 3akpinneHa cyyacHa KOHLENUis peanisauii NpoKypaTypor
YKpaiHM CBOIX MOBHOBXEHb B paMKax BU3HAYEHUX KOHCTUTYLLIAHNX
(hYHKLiA, BUMarae HayKoBOI AMCKYCIT 1040 NPaBOBOI NpMpoaun Mo-
BHOB&XXEHb MPOKypopay NpoBafKeHHI B CripaBax Mnpo agMiHicTpaTms-
Hi MPaBOMOPYLLUEHHS KPi3b NPM3MY MPaBOBOT perfameHTaLii QyHKLiA
MPOKypaTypy YKpaiHu, LLO BU3HAYaA€E METY L€l CTaTTI.

Buknag ocHoBHOro matepiasy. Cnig 3ayBaXkuTu, LLO MOBHOBA-
XXEHHA MPOKypopa B MPOBAIKEHHI Yy Crpasax Mpo aAMiHICTPaTUBHI
MpaBOoMopPYLLEHHS B OCHOBHOMY Bifobpaxkanu peasisallieto Tak 3Ba-
HOT (DYHKLii «3ara/ibHoro Harfisgy», rnpasoBa persiiameHTauii Kol

3BIPHNK HAYKOBUX CTAT

3HaiLLINa CBOE BigobpakeHHs y NyHKTI 9 po3ainy XV «[MepexigHi
NONOXEHHSA» KOHCTUTYUIT YKpaiHW, 3rigHO 3 MOMNOXEHHAMU SIKOro
NpoKypaTypa NPOACBXKYE BUKOHYBATW BiMOBILHO 40 YNHHMX 3aKOHIB
(DYHKLi0 Harnagy 3a gofdepXXaHHAM i 3aCTOCYBaHHSAM 3aKOHiB [0 BBe-
[leHHS B [it0 3aKOHIB, LLO PerynoTh Aif/IbHICTb JepXaBHUX OpraHis
OO KOHTPO/MO 3a LOAEPXXaHHAM 3aK0HiB [4]. Mpu ubomy A0peyHo
3BEPHYTW yBary Ha Te, L0 aHani3ytoun PieHHs KOHCTUTYLiiHOrO
Cyny Ykpainu (gani -KCY) Big 10 BepecHs 2008 poky Ne 15 - pn
[5], aeski HaykoBLji 3a3Ha4atoTh, WO KOHCTUTYLiAHMIA Cya YKpaiHn y
HbOMY [AilALLIOB BUCHOBKY MpO Te, WO NiC/is ONOBHEHHS cT. 121 Kok-
CTUTYUIT YKpaiHn (AKOK BCTAHOBNEHO BUYEPMHUIA Nepenik dyHKL il
MPOKypaTypu) Nn. 5, AKAA 4aCTKOBO MOHOBUB KOHCTUTYLIAHY (YHK-
Lito Harfiagy, Buyepnas Aito n. 9 posginy XV «[lMepexigHi MonoxeH-
Hs» KOHCTUTYUIT YKpainu [6, 13; 7, 19].

B p0o3BUTOK po3rnsgy LbOoro NUTaHHA 38epHIMO yBary Ha Okpemy
Aymky cyaui KCY bpuHuesa B.[l. CTOCOBHO JocnigKyBaHoro PilleH-
HA KCY, B N. 2 SIKOT BiH 3a3Ha4nB Npo Te, L0 3aKOHOM YKpaiHu «I1po
BHECEHHS 3MiH A0 KoHCTUTYUIT YKpaiHm» Big 8 rpyaHs 2004 poky N
2222-1Y [8] ctarTio 121 KOHCTUTYUIT YKpaiHA JONOBHEHO MYyHKTOM
5, KM (haKTUYHO BiJHOBMIEHO KOHCTWUTYLiHE NigrpyHTa Ans 6inb-
LLIOCTi (POpM MPOKYPOPCLKOro Harnsgy. Pa3oM 3 TUMy noBHOMY 06cs-
3i fie nyHKT 9 lNepexifHUX NONOXKeHb, TOMY WO NPaBoBMX MiACTaB
BBaYKaTMW oro Taknm, Wo sn4epnas CBOK ,qiro, Hemae. TakKUM YMHOM
3a6e3neuyroTbCd KOHCTUTYLIMHI 3acagn NPOKYPOPCbKOro Harnsgy y
GiNbLL LLUMPOKMX MeXaX, HiXK Lie nepeabaveHo nyHKTamu 3, 5 cTarTi
121 KoHcTuTyuil Ykpaitm [9]. B Okpemiit gaymui iHworo cyaai KCY
CTOCOBHO Lb0ro PileHHa KCY 3a3Hauasiocb Mpo Te, L0 MeXi NOBHO-
Ba)XEHb MPOKYPOPIB, 3aKPIM/eHi B 3aKOHaX, HE MOXYT b BUXOAUTU 3a
MeXi PYHKUIA, SKUMKU HagineHa npokypaTtypa KoHcTuTyuieo Ykpai-
Hu [10].

3 ypaxyBaHHSIM BULLEBMKNAAEHOMO, 3 MEBHOK BIpPOrigHICTIO,
MOXXHa CTBEPKYBaTV MpPO Te, L0 NPUAHSATTA HOBOrO 3aKOHY - BaX-
NNBUIA KPOK Y HanpsiMKy 3aKOHOAaBYOl peasnisallii MoMoXeHb MyHKTY
9 posginy XV «[MepexigHi nonoxeHHs» KOHCTUTYLIT YKpaiHW, Ha He-
06xigHicTb akoi KCY 3Bepras yBary BepxoBHoi Pagy YkpaiHm y n. 3
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36IPHMK HAYKOBUX CTATEWN

Pe30/IOTUBHOT YaCTUHW BKa3aHOro BuLLe PilleHHs KCY. Y LboMy Ha-
NPSAMKY 3rigHo 3 nonoxxeHHamu n. 5 Po3giny X1l «MpukiHueBi nono-
YKEHHS» 3aKOHY BHOCATLCA 3MiHM 10 3HAYHOT KiNIbKOCTI 3aKOHOAaBUYMX
aKTiB YKpaiHu, ogHuM 3 sknx € KYNArT.

Tak, cT. 7 KYNAIT onoBHeHO 4. 5, 3a 3MICTOM SIKOT MPOKYpop
3AICHIOE Harnsag 3a AOLEPXKaHHSAM 3aKOHIB MW 3aCTOCYBaHHI' 3aX0-
[iB BM/IMBY 32 8AMIHICTPATVBHI NPaBOMOPYLUEHHS LLIAXOM peastizauii
MOBHOB&XXEHb LLIOAO Harnsgy 3a LOAepXXaHHAM 3aKOHIB Mpy 3acTocy-
BaHHI 3aX0AiB NPUMYCOBOI0 XapakTepy, NoB’A3aHNX 3 0OMEXEHHSM
0co6mMcTOoi cBO6OAM rpoMasiH. OUeBUAHO, WO Lii MOBHOBAXKEHHS NPO-
KypaTypu YKpaiHu € popmammn peanisaulii KOHCTUTYLIAHOT (hyHKLT,
nepef6ayeHoi B n. 4 c1. 121 KOHCTUTYUIT: Harnag 3a SOAepKaHHAM
3aKOHIB MNPV BUKOHAHHI CyOBUX PilleHb Yy KPUMIHaIbHUX Cripasax,
a TakKoX Mpu 3aCTOCYBaHHI IHLLIMX 3aX0fiB NPMMYCOBOI0 XapakTepy,
MoB’A3aHMX 3 0OMEXEHHAM 0COBUCTOT cBOGOAM rpomMagsH. Tak, Bifj-
MOBIAHO A0 Y. 2 CT. 26 3aKOHY MPOKYPOP 34iACHIOE Harnsg, 3a JoAep-
YaHHAM 3aKOHIB NMPU BUKOHAHHI CyA0BMX PilleHb Y KPUMiHaIbHUX
cnpa.ax, MpK 3aCTOCYBaHHI HLUMX 3aX0AiB NPYMYCOBOI0 XapakTepy,
MOB’A3aHNX 3 0OMEXEHHAM 0COOUCTOI CBOGOAM TPOMAASH, LLNAXOM
MPOBE/IEHHSI PETYNSPHMX MEPEBIPOK, a TaKOX Y 3B’A3KY 3 HEOOXiAHI-
CTHO HaJIEXXHOr0 pearyBaHHs Ha BifIOMOCTi NPo MOX/IMBI MOPYLLEHHS
3aKOHO/aBCTBa, L0 MICTATLCA Y CKaprax, 3BePHEHHSX UM Oyab-aKuX
HLWMX [Kepenax. YacTUHOK MepLLOO L€l X CTaTTi BU3HAYEHO Mpa-
Ba MPOKypopa npw 34iMCHEHHI TaKOro Harsgy, cepef AK1x npaso Ha
3BEPHEHHS [0 Cydy 3 N030BOM (3asBO0) Y BU3HAYEHUX 3aKOHOM BU-
nafKax.

AHanisyoun NoNoXKeHHs 3aKOHOAABCTBa YKpaiHK, NpaBoBUX No-
3nui KCY [11], a TaKOX JOKTPUHa/IbHI HanpawutoBaHHA Y Ll cdepi
[12, 13,14] no Takux 3axofiB NPMMYCOBOI0 XapakTepy, NoB’A3aHuX 3
06MeXeHHAM 0Cc0BMCTOT CBOBOAM TPOMaAAH Yy MPOBa[pKeHHI B cripa-
Bax NPO aAMiHICTPaTMBHI NPaBONOPYLUEHHS MOXHA BIifHECTU TaKi
3axoau 3abe3neyeHHs NPOBAPKEHHS Y CrpaBi NPo afMiHiCTpaTMBHE
MPaBOoMopPYLLEHHSA AK LOCTaB/IEHHA, afAMIHICTPATMBHE 3aTPUMaHHA Ta
NpwvBiA NOPYLUHWUKA, AKI peani3ytoTbCa 3a A0NOMOro NpuMyCcoBOro
06MeXxXeHHst cBO6OAM NepecyBaHHA i Aili Bi4NOBigHOT 0cobK (npobne-

MW NPaBOBOI pernaMmeHTaLil 3axofiB 3a6e3mneyeHHs] NPOBAAYKEHHS Y
crnpasax Npo aAMiHiCTPaTUBHI NPABOMNOPYLLEHHA AK O4HOrO i3 nep-
CMEKTVBHUX HaNPAMKIB AisNbHOCTI NPOKypopa B aAMiHicTpaTuB-
HO-AENiKTHOMY NPOBa>KEHHI BUCBITNOBaA/IMCL HamK paHiwwe [15],
TOMY He CTaHOBNATb NpeaMeT JOCMIAXKEHHSA LieTcTaTTi), a TaKoX
cepefl aAMIHICTPaTMBHUX CTATHEHb - aAMIHICTPaTUBHWIA apewT (CT.
32 KYnAIM). B Toi. e Yac NpunBepTaroTb yBary 3miHK, L0 BHOCAThLCA
3akoHOM, A0 cT. 267 KYNATT, 3rifHO NONoXeHb fKMX NMPOKYpop Bu-
K/IIOYaETLCA 3 Nepeniky Cy6’eKTiB, 4O AKUX MOXYTb OYTU OCKapKeHi
3ax0u 3abe3mneyeHHs NPOBa[KEHHA Y CrpaBi MPo agMiHiCTpaTUBHe
NpaBonopyLUeHHs. AHasi3yumn BKa3aHi 3aKOHOAaBYI 3MiHN BUHUKAE
MUTaHHS, YoMy, NPUHANMHI, Taki 3axoAW, SK AOCTaBfIeHHS, aAMiHi-
CTpaTVBHe 3aTPUMaHHA He MOXYTb OYTV OCKapXKeHi [0 MPOKypopa,
AKLO BiH 3AIMCHIOE Harnsag 3a AOAepXKaHHAM 3aKOHIB Mpu 3acTocy-
BaHHi 3aX0fiB NPUMYCOBOr0 XapakTepy, MOB’A3aHNX 3 0OMEXEHHAM
0co6mMcTOl cBO6OAM rpomMaasH?

Kpim TOro, 3rigHo 3miH, BHeECEHMUX 3aKOHOM [0 4. 1cT. 287 KY-
NAI NPOKYpop MOXe OCKapXWUTU MOCTaHOBY MO Crpasi Npo agMmiHi-
CTpaTVBHe MpPaBOMNOPYLUEHHS Y BUMaAKaX, nepefdayeHrx 4aCTUHOK
n’aToto cTaTTi 7 uporo Kogekcy, TO6TO Npu 34iACHEHHI Harnisgy 3a
[ofiep>XaHHAM 3aKOHIB MPW 3aCTOCYBaHHI 3ax0AiB BNAMBY 3a afMiHi-
CTPaTUBHI NPaBOMOPYLLEHHS LLISXOM peanisalii NOBHOBaXKEHb LLOAO
Harnsgy 3a Aogep>XaHHsM 3aKOHIB MpW 3aCTOCyBaHHI 3axofiB npu-
MYCOBOr0 XapakTepy, MoB’f3aHNX 3 0OMEXEHHAM 0COOUCTOI CBO6GO-
Aan rpovagsH. Mpy uboMy, BiANOBIAHO A0 NONOXeHb CT. 284 KYNAT
Mo cnpasi Npo aAMiHiCTpaTMBHe NPaBONOpPYLLEHHS, opraH (nocafosa
0c06a) BMHOCUTb OAHY 3 TakuMX MOCTaHOB: 1) NPO HaKNafeHHA afMmi-
HICTPAaTMBHOIO CTAMHEHHS; 2) NP0 3aCTOCYBaHHA 3aXO0fiB BI/MBY, Mne-
penbayeHnx cTatTeto 24-1 uporo Kogekcy; 3) npo 3aKpuTTA Crpasy.

BpaxoBytoun BUKNMaAEHI BULLE MOMOXKEHHS, MOXHa AIATU BUC-
HOBKY, L0 YMHHa MNpaBOBa perfiameHTalis Aae npaBo MPOKYpopy
OCKapXXWTW JIMLLE MOCTaHOBY Cyfy MpO HakNafeHHd Takoro afmi-
HICTPAaTUBHOrO CTAFHEHHS AIK aAMiHICTPaTUBHWIA apeluT. B Toi ke
yac, 3rigHo NonoXkeHb 4. 2 1. 287 KYNAIT noctaHoBa palioHHOrO,
paioHHOr0 y MICTi, MiCbKOrO Y/ MiCbKpaiOHHOro cyay (cyaui) npo
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HaknafleHHA aaMiHICTPATUBHOIO CTATHEHHA MOXe BYTW OCKapXeHa B
nopsaky, BusHadeHoMy UM Kopgekcom. Tak, 30Kpema, ctaTTeto 294
KYnAI BupilleHi nUTaHHA HabpaHHSA NMOCTaHOBOK CyAA4i y Cripasi
Npo agMiHiCTpaTMBHe NPaBOMOPYLLEHHS 3aKOHHOT CUW Ta nepernsgy
Takol noctaHosw. MprBepTae yBary Toi (akT, Lo YacTuHa Apyra i€l
CTaTTi, IKa MICTUTb Nepenik ocib, SKi MOXYTb OCKapXMTU MOCTaHO-
BY CyAfi y CnpaBi Npo agMiHiCTpaTMBHE NPaBOMOPYLLEHHS, a OTXe €
CreLia/lbHOK HOPMOIO B YaCTVHI OCKapXXEHHS came MoCTaHOBM CyAfi
y crpasi Mpo agMiHICTPaTUBHE NPaBOMOPYLUEHHS, HE HafifIfe TakKuM
MpasoM MPOKypopa.

BuknafieHi BULLE MONOXKEHHA CBifYaTb MPO HeY3roMpKeHiCTb 3a-
KOHOAABCTBA B L YaCTMHI Ta HEOOXigHICTb MPUBEAEHHS Oro Ao
BYMOT MPUHLMMNY NPaBOBOI BU3HAYEHOCTI, WO € HaA3BMYaliHO BaX-
NMBMM 3 0T84y Ha Te, L0 MOBa ife Npo NpaBoBe peryntoBaHHA Bif-
HOCWH, MOB’A3aHMX i3 3aCTOCYBaHHAM [0 OCi6 3ax0fiB agMiHicTpa-
TUBHOTO MPUMYCY, NOB’A3aHNX 3 0OMEXKEHHAM 0CO6UCTOI cBOGOAN. B
LibOMY acnekTi NpuHarigHo HarafaTw, Lo 3rifHO 3 NPaKTUKOK E€BPo-
MencLKOro cyfy 3 npas IOAVHU, AKUIA HEOLHOPA30BO Y CBOTX PiLLeH-
HsX [16] BKa3yBaB, L0 KOMM MAETbCS NPo No36asneHHs cBo6oan, Haj-
3BMYANHO BXX/IMBOK YMOBOIO € 3a6e3MeUeHHs 3ara/lbHOro NpuHUmny
FOPULANYHOT BU3HAYEHOCTI, & TaKOX MpPo Te, Lo Y BUNaAKY, KON Hau,i-
OHa/IbHWIA 3aKOH Nepeadayac MOXNMBICTb M036aBeHHs cBOGOAW, Ta-
KUIA 3aKOH Mag 6y TV A0CTATHLO AOCTYMHWM, YiTKO CDOPMYbOBAHUM i
nepea6ayyBaHIM y CBOEMY 3aCTOCYBaHHI - /19 TOrO, 06 BUK/IOUNTY
OyAb-AKWI PU3NK CBaBINNA. Y HaNPAMKY BUPILLUEHHS LbOro NUTaHHS
BBKAEMO 3a HEOOXifHE YiTKO BM3HAUYMTW Ha 3aKOHOAAaBYOMY PiBHI,
3aX0u NPUMYCOBOI0 XapakTepy, NOB’A3aHi 3 06MeXeHHAM 0COOUCTOT
cBOOOAM TPOMafsH, Harnsg 3a AOLeP>KaHHSM 3aKOHIB Mpu 3acTocy-
BaHHI AKMX NOKIAJAETbCA Ha MPOKypopa B NPOBa[KEHHI Y cripaBax
npo agMiHiCTPaTUBHI NpaBonopyLLUeHHs. KpiMm Toro, B6a4aeTheca Mno-
Tpeba B y3rofKeHHI BUCBITNIEHMX BULLE MOMOXEHb CT. 287 Ta 4. 2 CT.
294 KYNATT 3 nonoxxeHHsMN cr. 26 3akoHy, AKa Hafinse npokypopa
npaBoM, NpW 34iACHEHHI HarNaay 3a AoAePXKaHHAM 3aKOHIB MNPy BUKO-
HaHHI CY[I0BMX PilleHb Y KpUMIHaNbHUX cnpaBax, NMpu 3acTOCYBaHHI
iHLIMX 3aX0f4iB MPYMYCOBOr0 XapakTepy, NoB’a3aHMUX 3 0OMEXEHHAM

0C06UCTOI CBOOOAM rPOMaAsAH, Ha 3BEPHEHHSA [0 Cyay 3 MO30BOM (3a-
SIBOI0) Y BM3HAYEHUX 3aKOHOM BUMNaKax, OfHaK He Hafinse ioro npa-
BOM Ha anensuiinHe 0CKap)XeHHs BiAnoBiAHMX PillieHb CyiB.

B npoueci npaBoBOro aHanisy 3miH, WO BHOCATLCSA 3aKOHOM [0
KYnAT, BaXXKO He MOMITUTK NeBHY HEMOCMifOBHICTb 3aKOHOABLA
Y MUTaHHI NpuBeAeHHA HOPM Lboro Kogekcy y BiANOBIAHICTL i3 Mo-
NOXEHHSIMM HOBOrO 3akoHy. Tak, noTpebye A04ATKOBOro 3’ACyBaH-
HS NUTaHHA, YOMY 3aKOHOZaBeLb, M036aBMBLUM NPOKYypaTypa fnpasa
BHOCWTM TakWi aKT pearyBaHHs, K NMoJaHHA B MOPSALKY 3araibHoro
Harnsgy, a TakoXx BUKNUMBLK i3 KYNATT HopMU, Lo pernameHTy-
Ba/IM MOPALOK MOro BHECEHHS, PO3rnsgy Ta pearyBaHHs, 3a/MLLIMB
6e3 3miH cT. 250 KYnAIl, sika BU3Ha4ae MOBHOBaXKEHHSI MPOKypopa
npy 30iACHEHHS Harnsaay 3a BUKOHAHHSM 3aKOHIB MPW MPOBAKEHHI
B Crpasax Mpo afgMiHICTPaTVBHI MPaBONOPYLUEHHS Ta BigHOCUTbL [0
npaB NPOKypopa npw 3[iNCHeHHI LbOro Harfsay Taki npasa; NopyLUy-
BaTW NPOBaPKEHHS B CrpaBi Npo agMiHiCTpaTMBHE NPaBOMNoOpYLUEH-
HA3HAOMUTUCA 3 MaTepianiaMn CrpaBw;NepeBipsATU 3aKOHHICTb il
opraHiB (nocagosux oci6) Npy NpoBayKeHHi B cnpasi; 6paTu yyacTb
Y po3rnsagi cnpaeu; 3adBNATU KIOMOTaHHA; faBaTh BUCHOBKU 3 M-
TaHb, L0 BUHMKAKOTb Mif Yac po3rnsgy crnpasu; NnepesipaT npasusib-
HIiCTb 3aCTOCYBaHHs BignoBigHMMKM opraHamy (MocagoBMMKM Ocoba-
MM) 3aXOfiB BNAMBY 3@ afMiHICTPaTUBHI NPABOMNOPYLLUEHHS; BHOCUTU
MofaHHA, 0CKap>KyBaTu NMOCTaHOBY i PiLLEHHS MO CKap3i B cripasi Mpo
afIMiHiCTpaTUBHE NPaBOMOPYLLUEHHS, a TaKOX BUMHATM iHLWI nepenba-
YeHi 3aKOHOM fii. Kpim Toro, 4. 2 ui€i ctarTi nepegbayeHo 060B’A3K0-
BY yYacCTb MPOKypopa y po3rnsgi cy4oM cnpas npo agmiHicTpaTuBHI
KOPYMUiHI NpaBoMNoOpyLUeHHS, nepegbdadeHi ctattamm 172-4 - 172-9
Lboro Kogekcy. OueBMAHO, LLIO MOMOXEHHS LIiET CTaTTi TakoX nians-
ratoTb nepernagy Ha npeameT y3rofXKeHHs 3 HOpMaMy HOBOTO 3aKOHY.

Tak, 3rifiHO 3 NOMNOXEHHAMU Y. 7 CT. 23 3aKoHy (pernameHTye
NMMTaHHA, NoBh3aHi 3 peanisauieto NPoKypaTyporo (YHKUIT npea-
CTaBHULTBA iHTEpPeCiB rpoMafsHMHa abo aep>kasu B cydi) y pasi
BCTAHOB/IEHHA 03HAK afMiHICTPaTMBHOIO YM KpUMiHa/bHOro npa-
BOMOPYLLIEHHS! MPOKYPOp 3000B’A3aHWIA 3AiACHNTL MepeadayeHi 3a-
KOHOM AiT LI0f0 MOPYLUEHHSA BIiAMOBIAHOIO MNPOBaMPKEHHS. TaKuM
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UYMHOM, IK CNYLUHO 3ayBaxkye T. [lyHac, 3abe3neuyeTbcs peanisauis
OJHOr0 i3 3aBaHb NpPeACTaBHULTBA MPOKYPOPOM IHTEPECiB rpomajs-
HWHa abo AepXXaBu B CyAi —PUTANHEHHS OCI0, BUHHMX Y BUMHEHHI
npaBonoOpyLLUeHb 40 BCTaHOB/IEHOT 3aKOHOM BifnoBifanbHOCTI [17,
75].

B 1o e yac 3miHamu, WO BHECEHI 3aKOHOM Ao cTaTTi 255 KY-
NAII, BCTaHOB/EHO, WO NPOKYPOP Mae CKnafaTv NPoTOKO/ Npo agMi-
HiCTpaT1BHE NPaBOMNOPYLLUEHHS, AKLLO AISHHA KBa/Ti(iKyOTbCA:

- 3a cTarTAMKU 172-4 - 172-9: agMiHiCTpaTMBHI KOpynuiliHi npa-
BOMOPYLLEHHS;

- 3a cTarTeto 185-4: 3nicHe YXUMIEHHA CBifKa, NOTepMnisoro, exc-
nepTa, rnepeknagaya Bif SBKM 40 OpraHis fOCYA0BOro po3c/ligyBaHHs
4M NPOKypopa nif Yac A0oCYA0BOro Po3cnifyBaHHs;

- 3a cTarTelo 185-8: yXuneHHs Bif BUKOHAHHSA 3aKOHHWUX BMMOT
MpoKypopa,;

- 3acTarTeto 185-11: po3ro/oLeHHs Bi4OMOCTeN Npo 3axoam 6e3-
MeKu LWoAo 0cobu, B3ATOT Nif 3aXUCT.

MpoaHanizoBaHi 3MiHM 10 3aKOHOABCTBA € NMPUHLIMNOBUM 0OMe-
YXEHHAM MOBHOBaXXEHb NMPOKYPOPa Ha CTagii MOPYLLEHHS NPOBaIXEH-
HA Yy Cnpasi MpPo aAMIHICTPaTMBHE MPaBOMOPYLUEHHA. Tak, 3rifHo
YMHHOIO 3aKOHOAaBCTBA Y KpaiHW, MPOKYPOp Mae Npaso Ha NOpYLLEH-
HA NPOBAMKEHHA Yy cnpaBax Npo agMiHICTPaTUBHI NPaBONOPYLLEHHS
He /Lle Yy BUNaLKY, AKWO BiH YNOBHOBAXEHWI Ha CKMafeHHs npo-
TOKONY MpPO afMiHIiCTpaTMBHE MpPaBOMOPYLUEeHHS, 3rigHO cTaTTi 255
KYnAI, ane i B TOMy pa3i, SKLLO NPOKYPOP He YMOBHOBaXKEHWI Ha
CKMNafeHHs Takoro npoToKoAy, BiH, Ha MiACTaBi NOMOXeHb CT. 24 3a-
KOHY YKpaiHu ,,[1po npokypatypy” Bifg 5 nuctonaga 1991 poky [18],
Ma€ npaBo BUHECTW MOCTAHOBY MPO IHILiFOBAHHA NPUTATHEHHA 0CO6U
[10 aIMiHICTPaTMBHOT BiANOBIAANLHOCTI, KA MOXE PO3rNsfaTuch AK
npoLecyanbHUn JOKYMEHT, KM € MPUBOAOM A0 NOPYLUEHHS NpoBa-
[PKEHHA Y Cnpasi Mpo agMiHICTpaTUBHI NPABOMOPYLUEHHS, OCKiNIbKU
Y LiiA NOCTaHOBI 060B’A3KOBO 3a3HAYAETbCS, KAM i SIKE MONOXKEHHS
3aKOHY MOpYLUEHE Ta B YOMY MOJIArae NnopyLLUeHHs.

JocnifpKeHHs aHOro NUTaHHA Hapasi € CBOEYaCHUM 3 OrN1s4y Ha
Te, WO HOpPMamu HOBOro 3aKOHY Ta 3MiHaMK, IKi BHOCATLCA HUM [0

3aKOHOJaBCTBa YKpaiHu, He nepeabaqeHo, ki came Ail 30608 3aHN1
3[IACHATI NPOKYPOP Y pa3i BCTaHOB/MEHHS 03HAK aIMiHICTPaTUBHOIO
NpaBonopYLLUEHHS, MPOTOKON NPO SKi BiH HE YNOBHOBAXKEHWI CK/la-
Jatn, 4N NopyLUeHHs BiAMOBIAHOrO NPOBafKEHHS, & TaKoX B AKMX
npouecyasbHUX AOKYMeHTax Taki AiT NOBWMHHI OyTW BifoOpaXKeHi.
To6T0, NPaBOBWIA aHaNi3 BKa3aHWUX NOIOXKEHb CBIAYMTbL NPO HeobXia-
HICTb JOONpPAaLIOBaHHA BKa3aHOIo NMUTaHHSA, AIKe 3a 3MiCTOM 3BOAMTLCA
[0 NOLLYKY MPOLecyasibHOro JOKYMeHTY, fKuii Oyfe anbTepHaT/BOK
MOCTaHOBM MPO iHiLLitOBaHHSA MPUTSATHEHHS 0COOM 0 aAMiHICTPaTUB-
HOT BiAMOoBifasbHOCTI. B NpOTUBHOMY pa3i NOBHOBaXKEHHA NPOKYPO-
pa WoA0 NOPYLLEHHS MPOBa[PKEHHSA Y cnpaBax Nnpo agMiHiCTpaTUBHI
NpaBornopyLUeHHA 6yayTb 3BOAWUTUCH BUK/KOYHO [0 MOBHOBaXEHb 3
MOPYLLEHHSI NMPOBaPKEHHA MO BKa3aHWM BULLE CKafam agMiHicTpa-
TUBHMX NPaBOMNOpPYyLUEHb, WO, 6e3rnepeyHo, He NOCUKE 3aKOHOAABYI
rapaHTii 3a6e3neveHHs 3aKOHHOCTI Yy A0CAIKYBaHil cdepi.

LLlono MoBHOBaXXeHb MPOKYpOpPa, MOB’SI3aHMX 3 000B’A3KOBOD
Y4acTo MPOKypopa Npu po3rnsgi cyaamu crnpas npo agMiHiCTpaTUBHI
KOpYnUiiHi NpaBonopyLLUeHHs, TO, BUAAETLCA 3a HeobXifAHe 3’ACyBaH-
HS NATaHHSA PO Te, (POPMOIO peanizauii AKOT KOHCTUTYLIAHOT PYHKUT
MPOKypaTypy YKpaiHv BUCTYNatOTb Taki NMOBHOBAXKEHHS, 3 Or/IALY Ha
Te, IO MOJIOXEHHA 3akoHy YKpaiHu Bif 7 KBiTHA 2011 poky «[1po
3acaay 3anobiraHHs i npoTuail kopynuii» [19], ctartTa 29 AKOro Bu-
3HaYae, Lo Harnsg 3a AoAepPXKaHHSM 3aKOHIB y ciepi 3anobiraHHs i
NpOTMAIT KOpynuiT 34iNCHI0ETLCS [MeHepasibHUM MPOKYPOPOM YKpaiHu
Ta MignopsAKOBaHMMK OMY MPOKYpPOpaMK, BTpayvatdTb UMHHICTD i3
BBEAEHHAM Y fit0 3aKoHy YKpaiHu Bif 14 »oBTHA 2014 poky «[1po
3anobiraHHa kopynuii» [20].

He npeTeHAyOUM Ha OCTATOYHICTb Y BUPILLEHHI LibOro MUTaHHS,
Ta nepegbavatoum oro ANCKYCINHICTb, BCE X, Bi3bMEMO Ha cebe CMi-
NMBICTb TBEPMPKEHHSA NPO Te, L0 3 OrNs4y HaTe, Lo HOpMaMy HOBOIO
3aKOHy 3amno4aTkoBaHO MpPaBoBY pernaMmeHTauito HanpsIMKiB AisnbHO-
CTi NPOKypaTypn YKpaiH1 rno3a Mexamu KpUMiHanbHOT FCTULIT, SKa
3BOAMTLCA 40 (hopM peanisauii gyHKLiT NpeACTaBHMLUTBA iHTEpeciB
rpoMafsHvHa abo JepXkasu B Cyfi Y BUNALKax, BU3HAYEHNX 3aKOHOM,
BMAAETHLCA, LU0 y4YacTb MPOKypopa Nnpu pos3rfisgi cyaamy crnpas Mpo

NILV1ID XUNDOHAVH MUNHJISE



v

3BIPH/K HAYKOBUMX CTATEU

afMiHiCTpaTMBHI KOPYNLiAHI NpaBONOPYLLEHHS, € OAHIE i3 hopm

peanizauii Liei KOHCTUTYLIAHOT (yHKLIT NpoKypaTypy YKpaitu. Cnig

3ayBaXWTW, WO Ha [OKTPUHaNLHOMY PIBHI BXE BWC/OB/HOBAINCH

NpaBoBi No3nLii, 3a AKUMK Nif (YHKLIE NPoKypaTypun 3 npeacTas-

HULTBA B CYfi po3yMifiach AiafbHICTL NPOKYpOopa, AKa NoeaHyBanach

3 i0ro y4acTio B CyA0BOMY PO3rAsgi, B TOMY YMCni cripaB npo aj-

MiHICTPaTUBHI NPaBOMOpPYLLEHHS, 3 METOK 3aXMCTY MPaB i 3aKOHHUX

iHTepeciB OKpeMoi 0cobu, rpoMadsHuHa, aepxaswn [21, 43-44; 22,

24]. Kpim ToOro, 3rigHo 3 n. 4 4. 6 ct. 23 3akoHy [Mig yac 34iiNCHeHHA

npeAcTaBHULITBA iIHTEPECIB rPOMasHNHA ab0 AepXXaBy Y Cy/i MPOKY-

pop Mae Npaso B NOPsAKY, NepefdayeHOMY NpoLecyabHUM 3aKOHOM,
6paTtn yyacTb y po3rnsagi cnpasu. OfHUM i3 TaKMX MPOLECyasibHUX
3akoHiB € KYNAII, u. 2 cT. 250 siKoro nepefbayae 060B’A3K0BY y4acTb

NpoKypopa npu po3rnagi B cyfi cnpae Npo agmiHiCTpaTuBHI Kopyr-

LifiHI NPaBOMOPYLLEHHS.

BrcHOBKM. 3 ypaxyBaHHAM BULLEBUK/IALEHOTO, MOXHa BUCHYBA-

TW MpO Te, L0 NepCrneKkTUBHUMM HanpsaMKamu MaibyTHIX HayKoBMX

[0POBOK AiANbHOCTI NPOKYPaTypu Y paMKax NpoBaKeHHS Yy cripaBax

Mpo afAMiHICTPaTVBHI MPaBOMOPYLUEHHA MarOTb CTaTW LOC/iIKEHHS

NpaBoBOI perfiaMeHTauii NOBHOBaXXEHb MPOKYpopa Npu 34iACHEHHS

Har/iagy 3a JOAepXKaHHAM 3aKOHIB NPy 3aCTOCYBaHHI 3aX0AiB NpuMy-

COBOr0 XapaKkTepy, MOB’fi3aHNX 3 0OMEXEHHSIM 0COOMCTOI cBO6OAM

rpomajsH, a TakoxXX Npm 3AiiCHEHHI PYHKLIT NpeACTaBHULTBA iHTepe-

CiB rpoMagsHuHa abo fep>kasu B Cyfi, Y BUNagKax, BU3HaYeHnX 3aKo-

HOM, a TaKOXX p03p06Ka TeOPeTUKO-MeTOA0/M0rYHMX 3acaf, peanisauii

MPOKypaTypor0 YKpaiHn PYHKLii NpeacTaBHULTBA IHTEPeCiB rpoMa-

[AHUHA abo fiepxasy B CyAi y BUNajKax, BU3HAYeHVX 3aKOHOM, 3 ypa-

XYBaHHAM Cy4YacHUX AeTepMiHaHT 11 3aKOHOAaBYOI pernameHTauii.
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CrethaHuyk M. M. MoBHOBaXKeHHA MPOKypopa y NpoBafpKeHHi B cnpaBax
Npo aaMiHICTPaTUBHI NMPaBonopyLUeHHS KPi3b NPU3My NpaBoBOi periaMeHTaLil
(byHKUi NpoKypaTypy YKpaiHu

BucBiTnol0TbCA NPO6AEMHI NMUTaHHSA NPaBOBOI pernaMeHTalii MOBHOBaXEHb
NpoKypopa y MPOBaKeHHI B cnpaBax NPO aAMiHICTPaTWBHI NPaBOMOPYLUEHHS,
noB’A3aHi 3 peanizaLieto PyHKUIT Harnagy 3a JoAepXaHHAM 3aKOHIB NpuW 3acTOCyBaH-
Hi 3aX0AiB MPYMYCOBOIO XapakTepy, NOB’A3aHMX 3 06MEXeHHSM 0co6MCTOT CBO6OAM
rpoMafisH; aHani3yroTbCs MOBHOBEKEHHS MPOKYpopa LoA0 0608 A3K0BOT yyacTi nif,
yac Cyfi0BOro po3r/isay CrnpaB Mpo aAMiHICTpaTVBHI KOpYNUiiHi NpaBOMopyLUeHHS
AK (hopma peaniszalii PyHKLIT NpesCcTaBHULTBA iIHTEpeCiB rpoMassaHuHa abo fepxasu
B CyAi; 3a3Ha4at0TbCs JOKTPUHaIbHI MOMNISAN Ha BKasaHi Mpobnemu; BU3HAYatoTbCA
NepcnekTUBHI HaNPAMKY NOAANbLUMX PO3BIOK Y Chepi AOCILKYBaHUX NUTaHb

Knto4yosi cnosa: npokypop, NPOBafKeHH:A y crpasax Npo aAMiHiCTpaTMBHI npa-
BOMNOPYLLEHHSA, (OYHKLIA HAarnsay 3a 40of4epXKaHHAM 3aKOHIB NPy 3aCTOCYBaHHI 3aX04iB
MPUMYCOBOr0 XapaKTepy, NOB’A3aHNX 3 0B6MEXEHHAM 0CO6MCTOT CBOBOAM rPOMajSH,
(DYHKLiS NpeaCcTaBHULITBA iHTEPECiB rpomMajsHHa abo fepXas B Cyi

CrehaHuyk M. H. MonHomoums npokypopa B NPou3BoACTBe Mo fenam 06
aAMUHNCTPATUBHbIX NPaBOHaPYLUEHNAX CKBO3b MPU3MY MPaBOBOW per/iameH-
Tauum yHKUMIA NPOKypaTypbl YKpaviHbl

OcBeLLatoTcs NPo6aeMHble BONPOChHI NMPaBOBOIA persaMeHTaLmy NoAHOMOUMIA
MpoKypopa B NpPOM3BOACTBE MO Aenam 06 afMUHUCTPATUBHBIX MPaBOHAPYLLIEHUSX,
CBA3aHHbIX C peasn3auieil PyHKLMW HaA30pa 3a COBNIOAEHNEM 3aKOHOB NpU NpuMme-
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HEHUN Mep NPUHYANTENbHOIO XapaKTepa, CBA3aHHbIX C OrpaHNyYeHneM SIMYHOI CBO-
604bl rpaXXaaH; aHanM3MpyTCs MNOHOMOYMSA NPOKypopa 06 0653aTelbHOM y4acTum
B XOfe CyfilebHOro paccMoTpeHns fen 06 aMUHUCTPATUBHBIX KOPPYMNLMOHHLIX Npa-
BOHapYLUEHMAX KakK (hopma peanu3aumy QYHKUMW MpescTaBUTeNbCTBA MHTEPECOB
rpaxgaHvHa wnuM rocyfapcTsa B Cyfie; YKasblBalOTCA [OKTPUHabHbIE B3rNAfbl Ha
yKasaHHble Npo6/eMbl; ONpesenstoTcs NepcnekTUBHbIE HanpaBneHUs AanbHenLnX
ccnefoBaHuWii B cthepe paccMarpriBaeMbiX BOMPOCOB

KntoueBble crioBa: NpoKypop, NPov3BOACTBO Mo fienaM 06 afMUHUCTPATUBHBIX
npaBoHapyLLUeHnsX, PYHKUMA Haa30pa 3a COBNIOAEHNEM 3aKOHOB NPY MPUMEHEHUN
Mep MPUHYAUTENbHOMO XapakTepa, CBA3aHHbIX C OrpaHMYeHUeM NWUYHON CBOGOAbI
rpaxgaH, QyHKUMA NpeAcTaBuTeNbCTBa MHTEPECOB MPaXKAaHNHA UK rocyfapcTsa B
cyfe

Stefanchuk M. M. Powers of prosecutor in proceeding in cases of
administrative offenses in the light of the legal regulation of functions of the
Prosecutor’s Office of Ukraine

The article highlights the problematic issues of legal regulation of the powers
of the prosecutor in proceeding in cases of administrative offenses related to the
realization ofthe function of supervision over the observance of laws in the application
ofmeasures of coercion related to the restraint of personal liberty of citizens; analyzes
the powers of the prosecutor on mandatory participation in judicial review cases
of administrative corruption offenses as a form of realization of the function of
representation by office of public prosecutor of interests of the citizen or the state
in court; indicated doctrinal views on these issues; identify promising directions for
further research in the area of the issues

Keywords: the prosecutor, the case of an administrative offense, the function of
supervision over the observance of laws in the application of measures of coercion
related to the restraint of personal liberty of citizens, the function of representation by
office of public prosecutor of interests of the citizen or the state in court

LIMBIJIbHE TA CIMEMHE MPABO.
MPOB/IEMUW TOCMNOAAPCHKOIO TA
KOPMOPATVIBHOIO MPABA. MUTAHHS
LIMBIJIbHOMO TA TOCMOAAPCHLKOIO
CYNOUYMNHCTBA
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Boiiko H.M.

OCOBNNBOCTI AOTOBOPY MNPUEAHAHHA

Y[AK: 347.384

MocTaHoBka npobnemu. MMepexin Bif agMiHICTPATUBHO - KO-
MaHAHOI CUCTeMU 3 BIACTMBOLO 111 NIaHOBOKD EKOHOMIKOK [0 PWH-
KOBOI CUCTEMU BiJHOCWH MpPK3BIB 40 3MiHM CMOCOBY XNTTA AepXasu
B yCix il chepax: B €KOHOMIYHIR, NONITUYHIN, couianbHIi, KynbTyp-
Hii1, LyXOBHIiA TOLO. [aHnin nepexif 3yMOBMB FOCTPY HEOOXiAHICTb
NPUAHATTSA NPaBOBMX HOPM Ta IHCTUTYTIB, 34aTHUX PerynoBaTy HOBI
CycnifbHi BiHOCMHW. B TakMx yMOBax pO3BMBAOTLCA i ypisHOMA-
HITHIOKOTLCA UMBINBHO - NPaBOBi BIAHOCMHW. 3 METOK X Ha/IeXHO-
ro peryntoBaHHA 3pOCTaEe posib LMBIMLHO - MPaBOBOro AOroBopy, AK
OAHOr 0 3 Halie(heKTUBHILLMX NPaBOBMX 3ac06iB ONOCepeaKyBaHHA K
MaliHOBMX, TaK i 0COGUCTMX HEMAHOBUX BiHOCWH.

BuHMkae HeobXigHICTb y LINBiNbHOMY KOAEKCI YKpaiHU He nnLle
NepeocMMUCANTIA 3MICT [JaBHO BiJJOMMX JOTOBIPHMX KOHCTPYKLIN, a I
HOPMaTVBHO 3aKpiNUTK Taki BUAM [OTOBOPIB, AKi OyAyTb HaEXHUM
YMHOM BperynboByBaTV HOBI UMBINIbHO - MPaBoBi BigHOCUHU. OfHUM
i3 pi3HOBMAIB TaKMX AOrOBOPIB € AOrOBIP NPUEAHAHHS.

CTyniHb HayKoBOi po3po6Ku npobnemun. LocnifXeHHs OKpe-
MUMX acrekTiB MpaBOBOT KOHCTPYKLIT AOrOBOPY NPOKATy MpPOBOAWIN
O. A. Benaxesny, C. M. BepseHo, O. B. Jlexkap, I. B. LiunneHkosa
Ta iHLWi.

MeToHo CTaTTi € JOCNIIKEHHA NPABOBMX 03HaK AOrOBOPY NpoKa-
Ty Ta BUOKPEM/IEHHS A0r0 0CO6/IMBOCTENA.

Buknag ocHoBHOro matepiasny. Y LIMBifIbHOMY KoZeKCi YKpaiHu
BrepLLe 3aKOHOAABYO 3aKpPin/eHo YKNajeHHs L0roBopy 3a NnpueaHaH-
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HAM 10 NMPOMOHOBAHMX YMOB, X04a NPaKkTUYHO Takui NOpsafoK yK/a-
[EeHHS 0roBOpIB LUMPOKO 3aCTOCOBYBABCS LLe 10 MOro HOPMaTUBHOIO
peryntoBaHHs.

Mig yac po3pobneHHs LIK YKpaiHy 3aKOHOAaBLIEM CMOYaTKy
BVMKOPWCTOBYBABCH TEPMiH ,,[JOr0BIp NP0 MPUELHAHHA", a 3rof0M Ha
eTani NPUIHATTA KOZAEKCY 1oro Hasea 6yna MoaugikosaHa y ,,0rosip
NPUYELHAHHA”, NOK/aBLUW B OCHOBY ETUMOJIOTIT LibOro J0roBopy came
Croci6 yKnafieHHs [JOroBopY - LWASAXOM NPUELHAHHS.

Cnig, 3a3HaunTK, LLIO reHe3a [OroBopy MpPUELHaHHA € MOPIBHAHO
HOBITHbOO SK LLOAO 3apy6iXKHOI, TaK i LIOA0 BITYM3HSHOI NpaBoBOl
[LOKTpYHW. IcTOpIA CTaHOBNEHHSA Ta PO3BUTKY JAHOI0 JOroBOPY MoYu-
HaeTbea 3 Apyroi nonosuHM XIX - noyatky XX cToniTb.

BiTum3HAHa icTOpis A0OroBopy NpWeELHaHHA APYroi MonoBUHU
XIX - noyatky XX cTOMITTA, 03HaMeHOBaHa NosiBOK BKa3aHOro Aoro-
BOPY B 4OrOBipHIVi NpaKTWLi i NepLIMMN HAYKOBUMW AOCAI[KEHHAMM
3 Ub0oro npueogy. Npote, B nepiog XX0BTHEBOT peBONOLLiT, BCTAHOB/e-
HWIA CyCNiNbHUIA YCTPIN AKOI YHEMOX/IMBUB PO3BMTOK 3aKOHOAABCTBA
i HAyKOBOI AyMKV MpPO LOrOBip npuefHaHHA. Brpogosx TpuBasioro
yacy B HOPUANYHIN NiTepaTypi MOXHa 6y/0 3yCTpiTV NnLLE NOOANHOKI
BKa3iBKW Ha ICHYBaHHS [10roBopY MPUEAHAHHA B KaniTanicTMyHoMY
CBITi B KOHTEKCTi Oro >XOPCTKOI KPUTMKKN | NPOTUCTABASAHHS COLLi-
anictuyHomy aorosopy [1, ¢.304-305]. Tomy, BITUM3HSAHY iCTOpItO
BYEHb MPO JOroBip NpUELHAHHSA HAYKOBLi PO3LINAOTL Ha fBa eTanu:
[10 )KOBTHEBOI peBoNtoLiT 1917 poky Ta Micng NporosiolleHHs YKpai-
HOKO HEe3a1IeXHOCTI 1 B3ATTA Kypcy Ha nobya0BYy PUHKOBOT EKOHOMIKY
Ta 3anpoBapKeHHs cBO6OAM MigNpUeEMHULITBA [2, ¢.210].

CBIiTOBWIN reHE3MC [0roBopy MNPMWEAHAHHS TICHO MOB’A3aHMIA 3
PALAOM eKOHOMIYHMX Ta IOPUANYHUX YMHHUKIB, HaMpWKiag, PO3BUT-
KOM i BAOCKOHA/IEHHAM KOHCTPYKLiT LUBINBHO - NPaBOBOro A0roBopy
B MaiiHOBOMY 060pOTI, 3aKpiNIeHHAM Ta YTBEPMKEHHAM NPUHLMMY
€B0OOOAM AOroBOpY, YCKMaAHEHHAM NUCbMOBUX 3ac06iB tikcaLlil ao-
KYMEHTIB TOLLO.

B topuanyHiin niTepatypi 3a3Hava€TbCs, LLO BrepLle Ha 3aKOHO-
[laB4oMY PiBHI AOroBip NpUeaHaHHA 3aKpinaoBascsa y ®paHuii, Tomy,
[OroBOpu NPUEAHAHHSA MaloTb (PpaHLy3bKe TepMiHONOriYHE MOXO-

IPKeHHA. MOHOMO/NbHI YTBOPEHHS B OLHOCTOPOHHLOMY MOPSAAKY 3a-
3panerifib po3po6nanu GopmMynapy, B AKUX AUKTYBa/M CBOT YMOBY,
a KOHTpareHT nuLle NpUELHYBaBCA A0 HUX. YKMafeHHS UMBINbHO -
MpaBoBKX LOroBOPIB LUNAXOM MPUELHAHHSA HOCUNW LOCUTL (hparMeH-
TapHWIA XapakTep i 06MeXyBa/IMCb 3BMYANHOKD KOHCTaTaLieto (haKTy.
Mpy aHani3i KOHKPETHOro BULY AOroBOPY AOCNIAHUKN BKa3yBa/M Ha
0CO0NMBWIA NOPSAOK AOro YKNaAeHHs LLNSXOM NPUEAHAHHA A0 3a3aa-
Nerifp 3arnpornoHOBaHNX OLHIEHD CTOPOHOK YMOB i He 3YMUHAMNCH Ha
JocnimKeHHI 0cO6MBOCTEN, SKi 00YMOB/OBANNCS 0COONMBOKD NPO-
Lielyporo YK/TaZleHHs, un Ha TpaHcopmMaLii mpasoBoi NMpYPoAW LOro-
BOpPY, YKNaeHOro LW/sSXoM NpueaHaHHs [3, c. 135].

YKnageHHs JOroBOpIB LLIAXOM MPUELHAHHSA [0 3anponoHOBaHUX
OAHIEI CTOPOHOK YMOB OTPUMAJIO CBOE 3aKPIiMN/IeHHs Ha 3aKOHOaB-
4OMY PiBHI B Pi3HMX KpaiHax CBITY Mif BNMBOM iCTOPUYHUX 0COBN-
BOCTell PO3BUTKY HaLliOHa/IbHUX CUCTEM 3aKOHOJaBCTBa.

OfHUM LUNIAXOM BPeryntoBaHHA LbOro NpaBoBOro ABMLLA MiLlia
®paHuin, e Ha HayKoBOMY piBHi Byio po3po6seHo Ta ChopMy/ib0oBa-
HO cnevwianbHy Teopito NPo iCHyBaHHA OKPEMOro BUAY AOroBopY, Haii-
MeHyBaBLUM 10ro A0roBopoM npueaHaHHs (contracts d’adhesion). Ti
[0CBi NeperiHANM psj NOCTPaAsaHCbKMX fepxkas (Hanpuknag, Pocis,
KaszaxcTaH, binopycb, 'pysisi, a TakoXx YKpaiHa), siKi He TiflbKu one-
PYIOTb HayKOBMM TEPMIHOM ,,A0rOBIp NPUELHAHHS”, ane i 3aKpinu-
NV BKa3aHWUIA BUf, JOrOBOPY Y HaLiOHabHUX KOAMMDIKOBAHMX aKTax
3 UMBINbHOrO Ta/abo TOpriBenbHOro npasa. [1py Takomy peryntoBaH-
Hi aKLEHT MepeHOCUTbCA Ha Crnocib yKnageHHsA fOroBOpY - LUISAXOM
NPUESHAHHA OHIET CTOPOHU 10 YMOB, 3anpOornoHOBaHMX iHLLOK CTO-
POHOIO.

[HWKMM cnocoboM HOPMATUBHOIO BPEry/ntoBaHHS LOroBopy npu-
€[IHAHHSA CTas10 3aKpPineHHs Y 3aKOHOLABCTBI CneLlia/lbHUX NOJIOXEHb
NVWe Wono CTaHAapTM30BaHOT YaCTUHWU LAHOr0 [40roBOpY, BUOKpe-
MVBLLIX iT Cepes, yCbOro MacuBy [OTOBIPHUX YMOB. Y LibOMY BUMagKy
Y 3aKOHOAABCTBI BifCYTHA cnevjia/ibHa TEPMIHOMOTr IS CTOCOBHO TaKo-
ro JOroBopy, yBary 3aKOHOAaBLIA 30CepepKeH0 Ha CTaHAapT130BaHI,
TO6TO 3aBYaCHO PO3pP06/IEHil | OAHAKOBIW AN1S BCIX KOHTPAreHTiB Ya-
CTWHI JOTrOBipHUX YMOB. MpUKNagom Takoro perysnioBaHHs € LOCBif
6inbLIOCTI KpaTH 3axigHoT €sponu.
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Perynoroumn Ha 3aKOHO4aBYOMY PiBHI NnLLE CTaHAAPTM30BaHY Ya-
CTVHY [0roBOpY, 3aKOHOAaBYI OpraHu pagy KpaiH chopmyntoBain OK-
PEMi aKTU 3aKOHOAABCTBA. Tak, criellianbHi 3aKOHW NPUIAHATI B 13pa-
ini, HanpuKnag, 3akoH ,,Mpo eanHO06pasHi LOroBopu”, AKWl Habpas
YMHHOCTI 7 YepBHA 1983p., B MopTyranii 3 1985 poky gie 3akoH ,,Mpo
3arajibHi YMOBM NpaBoYnHIB”, 3 1998 poky fie 3aKkoH ,,Ipo 3aranbHi
YMOBW [JOroBopiB” B IcnaHii.

Y 3aKOHOAABCTBI IHLUMX XXe KpaiH nepeabayeHo TifbKu OKpemi
crewiasbHi HOPMU [OTOBOPY MPUEAHAHHSA, AKI 3aKpineHi B akTax
UMBINbHOrO (TOpPriBeNbHOr0) 3aKoHOA4ABCTBA. 30Kpema, crieuiasib-
Hi HOPMUW BKJ/TOYEHI A0 3arasibHoro LiMBifibHOro YoxeHHs ABCTpii
(88 864a i 879), fo LiminbHoro kogekcy Higepnangis (cT. 6:225, CT.
6:231 - 6:247), no UnsinbHoro kogekcy Monbui (ct.cT. 384,385,385-
1, 385-2), go Toproeoro kogekcy Yexii (§8 273), 4o ToproBoro 3akoHy
Bonrapii (cT. 298) Towo [4, ¢.230-236].

B KpaiHax aHr/o - ameprkKaHCLKOro rnpasa 6yna po3pobsieHa KoH-
CTPYKLUifl «MPUMYCOBOro 4OroBOpy», BiAMOBIAHO 4O AKOI YKNafeHHs
[I0rOBOPY BBAXXAETLCS 000B’I3KOBUM A1 KOMMaHil, AisNbHICTb SKUX
CMpsAIMOBaHa Ha 3aJ0BO/IEHHS CYCNiNbHUX NOTPe6. Taki KoMMaHii 30-
60B’A3aHi BCTyNaTu B AOroBip 3 KOXHWM, XTO BMPaXae BiAnoBigHe
6axaHHs [5, ¢.184]. Mo 3micTy npuMycoBuiA JOrosip 6ys NpsAMO Npo-
TUNEXHWIA [LOrOBOPaM MPUELHAHHS, OCKI/IbKM aKLEHT NnepeHOCKBCS
Ha [iepXXaBHWIA NpUMYC KOMNaHil [0 yKNafeHHs TakuxX JoroBopis, Ta
3000B’A3aHHI X BUPOGIATN €AMHI, OQHAKOBI 415 BCIX KOHTpareHTIB
YMOBM, He BCTaHOB/IOKOUM OY/ab-AKMX NepeBar 418 OKpeMux Ccy6’ek-

CborofiHi, HaykoBa CnifibHOTa 3axigHWUX KpaiH €sponn Ta Ame-
PVIKM MPOLOBXYE LUYKATW ONTUMabHY (DOPMY BPerystoBaHHS BKasa-
HOro NMPaBOBOr0 ABULLA, 3BY)KYHOUM ab0 PO3LLMPIOOUM MeXXi 3aKOHO-
[,aByoro BTpy4yaHHs y cBO604Y CTOPIH BU3HAYaTN YMOBW LOrOBOPY Ha
BNIACHWiA po3cyp.

B unMHHOMY LInBinbHOMY KOZeKCi Y KpaiHv 40roBopy NpueaHaHHA
MPUCBAYEHO creLia/ibHy CTaTTHo 634, Ka MiCTUTb JierajibHe oro Bu-
3HaYeHHS Ta BCTAHOB/IOE NPABOBI HACNiAKM KBaniikaLii LMBIbLHOIO
[,0roBOpY fIK [OroBopy npuegHaHHA. BignosigHO A0 BKa3aHOT HOpMU

[IOrOBOPOM MPUEAHAHHSA € AOTrOBIP, YMOBM AIKOr0 BCTaHOB/IEHI OfHI-
€10 3i CTOPIH Y hopmynspax abo HLWNX CTaHAaPTHUX (opmax, SKUiA
MOXe OyTV YKNafeHUA NuLe LWAXOM NPUESHAHHS ApYroi CTOPOHM
[0 3arnpornoHoOBaHOro LOrosopy B Linomy. [lpyra CTOpoHa He MoXe
3arpornoHyBartu CBOi yMOBM [OroBopY.

Br3Hayaloum 1OpuAnYHI  03HaKW [OroBOpPY MpPUELHAHHA Ta
BMOKPEM/IHOKOYN MOro 0CoBMBOCTI CAij 3a3HAYMTK, LLO OCHOBOMO-
NOXHWKOM TepPMiHY, SIKWI 3aCTOCOBYETLCS Y BIiTUM3HAHOMY 3aKOHO-
[aBCTBi, - “AOroBip NPUELHAHHA” MOXHa BBaXaTW (PpaHLy3bKOro
BUEHOro KiHusa XIX ctonitta P. Caneiins, sKuii AOroBopu, y SIKMX
OAVH i3 KOHTPAreHTiB He NpuiiMae y4vacTi y (hopMy ntoBaHHI YMOB [10-
roBOpy i BUABNSAE 3rofy Ha 3anporoHoBaHi YMOBU 6e3 06roBOpeHHS,
Ha3BaB “contracts d’adhesion”, L0 B Nepeknagi 03Ha4ano “[orosopu
npo 3rogy”.

Haykoseupb J1. C. Tasib 3a3Hayas, L0 Ha3By LbOro AOroBOpPY, AKa
NoxXoauTb Bif (PpaHLy3bKoro cnosa ,,d’adhesion” - nigkopsaTucs, nig-
MopsAKOBYBATUCS, BifMOBIAHO MOXHA NepeknafaTy fK ,,40roBip rnpo
nigKopeHHsa” [6, ¢.216]. B. I. CuHalicbKuii Ha3MBaB TaKi LOroBopu, K
[OroBopy, yKnageHi WnaxoM npuegHaHHA (par adhesion), posymitoun
nig UMM TepMiHOM BUMaLKKW, KO YMOBW LOrOBOPY (DOPMYSIHOE Tiflb-
KW OfiHa CTOPOHMU, a iHLA TiIbKWU NpUeSHYETLCA [7, €.452].

3arasloM MOXHa 3a3HauuTW, L0 BXe Ha eTari BUHWKHEHHS [0-
roBOpy MpWEAHaHHS, BiAMIHHOrO Bij 3araslbHONPUAHATOI CUTYaLT,
KON AOTOBIp € Pe3ynbTaToM Y3ro[KEeHHS BOAI MOro CTopiH, Nif HAM
[OCNIAHVKN PO3YMifin [OrOBIp, B AKOMY YMOBY [OTOBOPY (hOPMY/IHO-
BaJ1a Ti/IbKW OfHA CTOPOHa, a iHLA NOropKyBasiaci Ha 3anpornoHoBaHi
ymoBY abo BiAMOBNANACA Bif, YKNaLeHHS LOrOBOPY, 3arporoHyBaTu
CBOI YMOBW BOHa He MOr/fia.

Buxogaum 3 faHoro 3akoHogasLem y cT. 634 LUK YkpaiHu no-
HATTS JOroBOpY MpUELHaHHSA, MOXHA 3p06UTN BUCHOBOK MPO Te, L0
CYTHICTb [OroBopy NpUELHAHHA NoisArae, no-nepLue, y 3akpinieHHi
oro ymoB y cneuiasibHMX CTaHAApTHUX popMax un hopmMynspax;
no-gpyre, y popmy/toBaHHi YMOB JOr0OBOPY /INLLE OAHIE CTOPOHOHO;
i MO-TPETE, Y MOXK/IMBOCTI MOr0 YKNaAEHHS IMLLIE LLIAXOM NPUEAHAH-
HS 0 3aMPOMOHOBAHOr0 JOr0BOPY B LiisIOMY.
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Y OpUANYHIA HayLi BYEHI Hamaranvcs BUAIIMTYA 03HaKW A0ro-
BOPY MPUELHAHHA, aKLEHTYIOUN YBary Ha pi3HMX acnekTax Lboro Ao-
rosopy. Tak, B. B. BiTpsAiHCbKWIA BUAINSAB TPW O3HAaKM JOroBOpY Npu-
€AHaHHS:

- No-nepLue, AOroBip NPUELHAHHS YKNaAAeTbCA MiXK CTOPOHaMK,
0/1Ha 3 AKNX 3aliMae eKOHOMIYHO i CoLlianlbHO AOMiHYHOUE CTaHOBULLE;

- no-apyre, othepTa NpW YKNafgeHHi A0roBopy aipecoBaHa HeBU-
3Ha4YeHOMY Kofy 0cCib i po3paxoBaHa Ha HEOAHOPA30Be 3aCTOCYBaHHS;

- MO-TPETE, YMOBM J0r0BOPY PO3PO6AIOTLCA TiNIbKU OfHIEK CTO-
POHO0. [l0roBip (hakKTUYHO AUKTYETLCA: CTOPOHA, fKa NMPUELHYETLCS,
abo npuiimae yMOBM ab0 BigMOBNSAETLCA Bif YKNaLeHHs AoroBopy. IH-
UMMM CNOBaMU Lie 03HauYae: ,,ab0 MorofpKyBaTucs 3 ycim, Lo S Mpo-
MOHyt0, abo JoroBopy He byae” [8, ¢.93].

C. M. bepBeHO, HEraTtMBHO OLiHIOKYM AOrOBIip MNPUEAHAHHS,
BKasyBala Ha Te, L0 YMOBW [OrOBOPY He O6rOBOPHOKTLCSH CTOPO-
HaMW, KOMM OfHa i3 HUX - MOHOMONICTMYHA OpraHisaLisa nNpornoHye
CBOEMY KOHTpareHTy HarnpalbOBaHWUi Her “thopmynsp” [OroBopy i
KOHTpareHTOBI 3a/IMLLAETHCA NPUIAHATY 3aMPONOHOBaHI oMy YMOBM:
“npueaHaTmca” 4o HUX abo BiAMOBUTMCA Bif YKNaaeHHs agorosopy [9,
c.110-111].

I. B. LUnnneHkoBa KBanigikyto4MmMmn 03HaKamm 4orosopy npuea-
HaHHA Ha3MBae CTaHAPTHY (hopMy OhepTy, a TaKoX akLenT, 3pobse-
HWIA Yy (hopMi NpUeSHAHHSA 40 3anpOMOHOBaHMNX CTaH4APTHUX YMOB B
uisiomy. ByeHa Ha3vBae LLUICTb 03HAK JOr0BOPY NMPUELHAHHS:

- JOroBip po3pobnse ogHa CTOPOHA, BUKOPUCTOBYOUN (hopMynsp
ab0 iHWY cTaHAapTHY opMy, iHLLA CTOPOHA He NpUAMae y4acTi B
(hopMyntoBaHHI YMOB [10roBOpY;

- thopmynsp abo iHLa cTaHAapTHa popma po3pobASETLCA CamMOro
CTOPOHOHO, iKa MPOMOHYE 10ro A0 YKNafeHHs, i He noTpebye 4oAaTKO-
BOrO 3aTBEPKeHHA i Mybnikauii B ApyKOBaHNX 3aco6ax iHpopmaLlii;

- 0hepeHTOM BUCTYNae CTOPOHa, fKa po3pobuna Jorosip npuea-
HaHHS;

- aKLIeNnTOM [JOroBopy NpUeSHaHHA BU3HAETLCA MOMOAXKEHHS CTO-
POHU YKNACTV TaKWil JOroBip, BUPXKEHE LUNSXOM Mignucy Ha hopmy-
Nnspi a60 BUMHEHHS KOHK/MOAEHTHUX [iiA;

- IK NpaBwno, AOrOBIP NPUELHAHHA MPUAMAETLCA B LiSIOMY, TOO-
TO 0 HbOTO HE MOXKE J0AaBaTMCb NPOTOKON PO36iXKHOCTEN. Mpy po3-
OKHOCTAX X04a 6 N0 OAHIN YMOBI LOrOBOPY NPUEAHAHHS BiH BBaXXa-
€TbCA HEYKNaZeHNM;

- YMOBW [JOrOBOPY NpUELHaHHSA NOBUHHI Bignosigatn LinBinsHO-
MY KOZEKCY, IHLUMM 3aKOHam Ta NpaBoBUM aKTaM, BigobpaxaTu npa-
Ba, AKi 3a3BMYail HagalTbLCA MO A0roBopax Takoro sugy [10, ¢.86-89].

0. A. BensHeBMY po3rnsagae LOrosip NpPUESHAHHA AK CMOCio

YK/aJeHHs 4OroBopy i BKasye, L0 BUOKPEM/IOKOUOKD X 03HAKOH €
NpUeLHaHHSA KOHTPAreHTiB O BXe PO3p06/IeHMX MOJOXKEHb JOM0BOPY
6e3 npasa BMararty Yepes cyf X 3MiH1 Ha CTafii YKnafeHHs 40roso-
py [2, c.214].

HaykoBeupb B. Kpat Buginge Taki BiMiHHI pucy 4Orosopy npu-
€LlHaHHS:

- BMK/HOYHA IMMNEPATUBHICTb Y BCTAHOB/MEHHI YMOB OfHI€ED 3i
CTOPIH Y hopmy/ifipax abo iHLWMX CTaHAAPTHUX PopMaXx;

- YKafeHHs [OroBopy NpUeESHaHHAM [0 3arpOoroHOBaHOMo f0-
roBOpY B LiifIOMY;

- CTOpPOHa, fiKa BCTAHOB/IOE YMOBMW [OrOBOPY, K MpaBW/o, 3a-
IMa€ MOHOMO/IbHE CTAHOBWLLE;

- Cy6’eKT, AKUIA NPUESHYETLCA 40 LOrOBOPY, SK NPaBUIo, He Mae
MOX/MBOCTI fifTW iHakwe [11, ¢.50].

Ha Hawy gymKy, nepLuoo BifAMIHHOK 03HAKOK [0roBopy Nnpues-
HaHHA € CTaHaapTHa dhopma 3akpinneHHs AorosipHuMx ymos. B Lin-
BIfIbHOMY KOfeKCi YKpalHu Us 03HakKa chopMy/iboBaHa §K ,,... YMOBU
AKOr0 BUK/IafieHi y hopmynsapax abo iHLMX CTaHAAPTHUX (hopmax
Buixogauu i3 Hopm LIK YkpaiHu 3po3yminum € Te, WO AOroBip Npues-
HaHHS1 MOXe BYTW YKNaleH WA nnLLe B NCbMOBIN hopMi.

3aKoHOAaBeLb He BM3HaYae, WO PO3yMIeTbCa Mil (hopMynspoMm
abo iHWOK cTaHAapTHOK (hopmoto. IMpoTe, HayKOBL, SKi AOCAIMKY-
Ba/IM MPaBOBE Pery/itoBaHHA 4OroBOpY MpUELHaHHS, 30Kpema (opmy
Takoro JOroBopy, Aat0Tb BU3HAYEHHS NOHATTAM ,,CTaHAapTHa opma”
Ta ,,popmynap”. OfHi gocnigHukK, Hanpuknag A. A. Knoukos, He
NPOBOAATL PI3HMLI MK MOHATTAMKW CTaHAapTHa ¢opma T1a opmy-
nAp, Po3yMitoun Mif HAMW NOMNepefHE BUKIALEHHS YMOB [OroBOpYy
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y Takiil NUCbMOBIN hopMi, LLIO A03BONSE TX LUBUAKE TUPAKYBaHHS Y
Baratbox eksemnsspax. Yacto Taky ¢opmy JOroBopiB MpUESHaHHS
LLie Ha3vBalTb CTaHAapTU30BaHUMW (3arafibHUMMK) YMOBaMu [Oro-
Bopy [12, ¢.16-18]. IHwi Haykosui, Hanpuknag, O. C. Komapos nifg
CTaHAAPTHUMM YMOBaMW PO3YMi€ YMOBW, AKi 3aBYaCHO NifrOTOB/IEHI
419 3arafibHOro Ta 6araTtopasoBoro BUKOPUCTaHHA OfHIEH0 CTOPOHO
i AKi (PaKTUYHO BMKOPUCTOBYHOTLCA 63 NeperoBopiB 3 iHLIOK CTOPO-
HOK. «BupiwanbHNM, - CnpaBea/IMBO BKa3ye aBTop, - € HE Te, AK BOHW
npescTaBneHi No opmi, HaNpUKag, MiCTATLECA BOHW B OKPEMOMY [10-
KYMEHTI 4/ B CamOMy [0roBOpi, HaZpyKOBaHi TUNOrpagiCbK1M Cro-
CO60M 4K 36epiratoTbCs TifIbKM B Nam’ATi KOMN’toTepa i T.4., | HaBiTb
He Te, KM BOHM MiAroToB/eHi (CamMO0 CTOPOHOLO, MiAMPUEMHMLIBKOO
yn NpodeciliHoO opraHisauieto i T.4.) i He X 06°eM (MIiCTATb BOHM
MOBHUIA Habip YMOB, AKi (haKTUYHO MOKPUBAKOTL BCi CYTTEBI acrekTu
JIOFOBOPY YW TifIbKN OAHY abo ABi YMOBW, SIKi CTOCYHOTbCS, Hampu-
Knaf, 06MeXeHHS BiNOBiAaNbHOCTI UM apbiTpaxky). BupilanbHum €
TOW (haKT, Lo BOHW PO3p0o6aeHi nonepesHLO A1 3arabHOro i 6ara-
TOPA30BOro BUKOPUCTAHHSA i WO BOHU (haKTUYHO BUKOPUCTOBYHOTLCH
B JaHOMY BMNa/Ky O/JHIED CTOPOHOH 6€3 MeperoBopiB 3 iHLLOK CTO-
POHOI0” [13, ¢.201-209].

0. B. Jlexkap gocnifkyroumn opmy LOroBOpy NpueESHaHHSA BKa-

3a/1a Ha Te, WO NOTPIOHO HOPMATUBHO BU3HAUUTW MOHATTA «CTaH-
JapTHOT hopmm» i «thopmynsapy». Mg cTaHAapTHOK (OPMOLO 3aKpi-
NSIEHHs AOrOBiPHMX YMOB C/ifJ pOo3yMiTh (hopMy, AKa po3paxoBaHa Ha
bararopa3ose X BMKOPUCTaHHS, HOCUTb 3ara/lbHUiA XapakTep i sika
BUKOPWCTOBYETLCA ANS1 YKNAAEHHA OLHOTUMHUX MpaBoynHiB. CTaH-
[lapTHa (hopMa MOXe Monsrath y 3aB4aCHOMY PO3PO0O6/EHHI i 3aKpi-
MNMIEHHI JOroBipHMX YMOB Y €/IeKTPOHHOMY BUINA4i i BiANOBigHOMY
X BILTBOPEHHI 3 KOMN’KOTepa NPU KOXHOMY YK/afleHHI [oroBopy, rak
Camo $K [JOroBipHi YMOBM MOXYTb OYTW 3aKpinneHi y cnewianbHOMY
thopmynspi.

dopMynapoOM € OKpeMUiA Pi3HOBUA CTaHAAPTHOI (hopMuK [oro-
BOPY NPUWEAHAHHA, SKNIA ABNSE COBOKD PO3TUPAKOBaHWIA y GaraTbox
ek3emnsiapax 6naHK CTaHAapTHOI OpMK i3 HafpPyKOBaHUMMK TUMO-

rpagocbknM abo iHLWWMM CnocoboM 3arajibHUMKU YMOBaMu LOroBopy,
AKi NPOMOHYIOTLCA A0 YKNaOEHHS.

Oco6mMBICTIO CTaHAAPTHOT (hopMU AOrOBOPY MPUELHAHHS € Te,
Lo:

- BOHa po3p06/ieHa CTOPOHOIO LUe [0 TOro, AK JOroBip yKnaga-
E€TbCH;

- HeMae 3Ha4YeHHs XTO came po3pob6sisie Taky CTaHAapTHY op-
My (Cama CTOpOHa 4M npodeciiiHa opraHisauisi y NeBHii, Hanpuknag,
CTpaxoBili chepi); BaXXNMBO, L0 CTOPOHA BUKOPUCTOBYE TaKy hopmy
Yy CBOIli IOrOBIpHIii NpaKTuLLi 3a BAACHOIO iHILiaTMBOIO;

- CTaHJapTHa (hopma € O4HAKOBOK Ta €AVHON AN BCIX, 3 KUM
Taka CTOpPOHa BCTYMae y A0roBipHi BiHOCUHN;

- OCKi/IbKN CTaHAapTHa (hopMa BUKOPUCTOBYETLCA N8 YKNaLeH-
Hf MacoBUX OAHOTMMHWUX MPAaBOYMHIB, TO Aasi NOTiYHO cnigye, WO
OhepeHTOM CTaHAapTHOI (hopMK €, SK MpPaBwo, Cy6’ekT Nignpuem-
HULbKOT AISNbHOCTI, SKWIA yKNafae JOroBopy NpUEHAHHSA 3 METO
OTPUMaHHSA NPUOYTKY, i NPeSMETOM TaKMX LOr0BOPIB € BUPOOHMLTBO
umn peastizaLlis ToBapis, pobiT, MOCMYT, L0 CTAHOBUTL NPeAMeT OCHO-
BHOI (CTaTyTHOT) AisnbHOCTI nignpuemus [14, ¢.139-142].

Lpyroto BiAMIHHOIO 03HAKOK [A0roBOpPY NPUEAHAHHA € Cnocio
YKIafeHHS JOroBopy - LUASAXOM NPUELHAHHA A0 3anpOornoHOBaHNXYMOB
[IOrOBOpY B Ljinomy.

JeiHiuis orosopy NpueaHaHHA B13HAYaE, WO 40r0BOPOM MNpu-
€4HaHHA MOXe OyTW TiSIbKWU TakWii JOrosip, BCI YMOBWM SIKOro op-
MY/IHOHOTLCA OfHIEH0 CTOPOHOI | NPOMOHYIOTLCA A0 YKNafeHHs 6e3
06roBOPEHHS. IHLWMMKM crioBaMu SIKLLO X04a 6 0Ha ymoBa B 40r0BOpi
Oyna NoropkeHa CTOpOHaMM, a BCi iHLUI - NPOAMKTOBaHI, Takuii foro-
Bip, Ha AYMKY YKPaiHCbKOr 0 3aKOHO/aBLA, He BBAXXAETHCA JOr0BOPOM
NPUESHaHHA, a OTXKe, Ha HbOro He MOLUMPHOE CBOKO Ait0 CcTaTTa 634
LIMBiNnbHOro Kogekcy YKpaiHu. Take (hopMy/IoBaHHS, Ha HaLly AyMKY,
HeobrpyHTOBAHO 3BYXYE C(hepy 3aCTOCyBaHHS LOroBOpY MpUELHaH-
HSl, a[pKe B AOroBipHii NpaKTuui iCHye HebaraTto BMMNajKiB, KO BCi
6e3 BUK/IHOYEHHS YMOBU [0roBopy (HOPMY/HOHTLCA B OAHOCTOPOH-
HbOMY MOPAAKY, YacTMHa YMOB, AIK NMPaBW/O, Y3rO[KYeTbCA CTOPO-
Hamu, iHLUA XX 4aCTUHA - NPOMOHYETLCA 6e3 06roBopeHHsA. Tomy, MK
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BBKAEMO, LU0 MOJIOXEHHA CTaTTi 634 LIMBINbHOro Kogekcy YKpaiHu
MOBMHHI MOLUMPIOBATUCL | Ha Ti AOrOBOPMU, B SIKMX TifIbKM YaCTUHA
YMOB MPOAMKTOBaHA OAHIED CTOPOHOIO (BK/IKOYAKOUM BUMALKW, KON
NPOAMKTOBAHOK € TiNIbKW 0fHa YMOBa), a iHLi JOroBipHi YMOBM y3-
rO[KYITbCA CTOPOHaMW. BpaxoByroum 3a3HayeHe BULLE, CAif noro-
anTncs 3 ByeHoto O. B. Jlexkap, sika y CBOIW aucepTauiliHiin po6oTi
«[loroBip NMpUELHAHHA» MPOMOHYE AOr0BIip NMPUELAHAHHA BU3HAUUTH,
SIK OroBip BCi a0 YacTUHA YMOB SIKOr0 BCTAHOB/EHI OAHIEH 3i CTOPIH
y hopmynspax abo iHWMX CTaHAAPTHUX (PopMax, SKWMIA MOXe 6yTu
YKNafieHUiA nLle WsXoM NPUESHaHHA ApYroT CTOPOHM A0 3anpono-
HOBaHUX YMOB [JOr0BOpY B Lii/IOMY.

BipHo 3a3Havae M. |. BpariHCbKuil KpTepiem BUAINEHHS AOro-
BOPY NPUESHAHHA 3 YCiX LMBINIbHO-NPaBOBUX JOrOBOPIB € He CYTHICTb
3000B’A3aHb, AKi BUHUKAIOTb, K Lie Mae MicLie npu gudepeHLiadii go-
roBipHMX 3060B’A3aHb Ha OKpeMmi BMAM 3000B’A3aHb, i He XapakTtep
LiSiNbHOCTI OfHIET 31 CTOPIH, a crnocib yknafeHHs gorosopy [15, €.63].

TpeTbo KOHCTWUTYTWBHOK O03HAKOK [OroBOPY NPUELHAHHSA €
BIACYTHICTb Yy APYroi CTOPOHU MOXK/MBOCT i NpUiAMaTH y4acTb Y
PO3PO6NEHHI AOTOBIPHNX YMOB. Y 4.1 ¢T.634 LUK YKpaiHu U5 03HaKa
chopMynboBaHa- «ApyraCcTopoHa He MOXKe 3anporoHy BaTy CBOTYMO-
BM LOroBOpY». 3B1YaliHO, Apyra CTOPOHa caMa BUPILLYE, YKIaaaTy Yu
He yK/fiafaTti JOroBip Ha 3amnpornoHOBaHWX T yMoBax, TO6TO TyT He
MOPYLLYETLCA NPUHLMN cBOBOAW forosopy. Ase, HEOOXIAHICTb YKa-
[EHHA 0C060H0 JOrOBOPY NPUEAHAHHS, 0CO6IMBO Y NiANPUEMHULBKIV
[iSNbHOCTI, 4acTO 00YMOB/IEHA E€KOHOMIYHUMK UK reorpadivyHumm
YMHHUKaMW, KON MOXMBICTb BUOOPY KOHTpareHTa € 06MeXeHoH0.

CborogHi icHye npobnemay BUpILLEHHI NUTaHHS, SKi X came A0-
rOBOPY MOXYTb YKaaTnCA LUISXOM NPUESHAHHSA A0 (hopMy nsapy umn
IHLLOT CTaHAapPTHOT (POpMK | BOHA Mo/israe B TOMY, L0 3aKOHOAAaBELlb,
OKpiM BULLEHA3BAHNX 03HAK HE Ha3BaB IHLLMX OPIEHTUPIB ANa KBai-
(PiKaLLiT TOro Y iHLLOro OroBopy fK AOTOBOPY MPUELHAHHS.

AKwo y ¢1.633 LK YKpaiHM LWoh0 Takoro HoBOro Buay, SK My-
6niYyHNA OoroBip, 3aKOHOAABELL MPUBOAWNTL MPUMIPHWIA TX Nepenik,
To Yy €T.634 LUK YKpaiHn nogibHoro nepeniky A0roBopiB NpueaHaHHs
Hemae. [esKnMmn npaBHUKaMm1 BUC/OB/IOETLCS AYMKa, WO Takui (Ha-

BiTb NMPUMIPHWIA) NepeniK 3a3HauyeHnX JOroBOPIB CNYXMUB 61 Hafii-
HUM OPIEHTUPOM ANA CYA0BOI MPAKTUKM MPY BUPILLEHHI KOHKPETHMX
crnopiB WoA0 KBaniikaLii OKpemMux BUAIB LOroBOpiB AK [0OroBopiB
NpUELHAHHS.

Y HayKOBIiA niTepaTypi 3BepTaETbCA yBara Ha Te, Lo Y 3B’A3KY 3
BIICYTHICTIO y CTaTTi 634 LIK YKpaiHv nepesniky LOroBopis, AKi MOX-
Ha BIHECTW 40 A0OrOBOPIB NPUEAHAHHS KBaniiKyBaTh NEBHMIA A0ro-
Bip AIK fOTOBIp NPUELHAHHA MOXHA TPbOMa Crocobamu:

- (hopManbHO-BU3HAYEHWI - Y TEKCTI JOroBOPY CTOPOHOO MPSIMO
3a3HayaeThbCA, WO TaKuil 4Orosip € LOroBOPOM NPUEAHAHHS;

- (DaKTUYHO-BM3HAYEHWIA - KBanichiKaLlia AOroBopy MpueaHaHHS
3AICHIOETLCS Ha NiACTaBi BCTAHOB/MEHHSA HAsABHOCTI O3HaK LibOro A0-
roBOpy BU3HayeHMX y cTaTTi 634 LIK YkpaiHu;

- 3aKOHO/AaBY0-BU3HAYEHWI - KON Ha PIiBHI 3aKOHY MICTUTbCA
CneuianbHa BKasiBKa NPO XapakTepUCTUKY KOHKPETHOrO A0rosopy
K OroBopy npueaHaHHs, [9, c. 124-125] Hanpuknag, 4.2 cT1.787 LUK
YKpaiHu - A0roBip NPoKaTty € 0roBOPOM MNPUEAHAHHS.

MigcymoByoun 3a3Ha4MMO, 3a CBOEKD NMPABOBOK CYTHICTHO 40r0-
Bip NPUESHAHHA € 0CO6IMBOIO AOrOBIPHOK KOHCTPYKLIE LIMBINbHO-
ro npa.a, AKa mMoXke 06’¢HIOBATK Pi3Hi 3a FOPUANYHOIO NPUPOLOHD
LMBIfIbHO-NPaBOBI JOrOBOPU.
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Talus TaKoro 4orosopa o 3akoHOAaTeNbCTBY APYrUX rocydapcTs. MpuBedeHb! Teo-
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[loHKkeBvd O.M.

NMOHATTA BATbKIBCTBA TA MATEPUHCTBA

Y CIMEMHO-MPABOBI/ OKTPUHI

YK 347.632.12

MocTaHoBKa npo6nemun. HeoamiHHOW nepedymMOBOKO Hafiii-
HOI0 MeXaHi3my 3axuCTy MpaB AUTUHWU € BUBAXEHe MNOELHaHHSA 3a-
KOHOJ@BLEM MaTepia/sibHUX Ta npouecyaibHux HopMm. Came Tomy
[OCUTb BaX/IMBOK CKNaOBOK edieKTMBHOIrO MpaBoCyAns, 30KpemMa,
B CMpaBax Mpo BM3HaHHS 6aTbKiBCTBa, MaTepUHCTBA Ta X OCMOpHo-
BaHHA € CUCTEMHe MPaBOBe Pery/oBaHHA CiMeHUX NPaBOBILHOCUH.
Taka CUCTEMHICTb NMOBWMHHA MPOABAATUCA He fiiLe Y NOTiYHOCTI i
nocnifoBHOCTI N06YA0BY HOPM LIMBINBHOIO NpoLecyansHOro Koaek-
Cy YKpaiHu, afie i B rapMOHIAHOMY X NOeHaHHI i3 NMONOXKEHHAMU
CiMeinHOro Koaekcy YKpaiHu Ta 3 HU3KOK iHLIMX HOPMaTUBHO-MNpa-
BOBMX aKTiB. BapTo TaKoX 3ayBaXKUTK i Te, LLO 3 IHCTUTYTOM 6aTbKiB-
CTBa i MaTepMHCTBA NOB’A3aHWI LiNNIA KOMMIEKC B3AEMHUX LMBIfb-
HWX Ta CiMelHMX NnpaB i 060B’A3KIB 6aTbka, MaTepi Ta AUTUHW. Tomy
[IOCUTb BaX/IMBUM € PO3KPUTTS CYTHOCTI Ta MOHATTS 6aTbKiBCTBA i
MaTepUHCTBa Ta 3aKPinJeHHA LMX NOHATb Ha SierasibHOMY PiBHI, WO
CpUATAME MpPOLEeCY A0Ka3yBaHHA y crpaBax MPO BW3HaHHS 6aTb-
KiBCTBa, MAaTEPUHCTBA Ta iX OCMOPIOBaHHA i edheKTUBHI peanisauii
HOPM CiMeHOro Ta LUMBINbHOro NPoLecyanbHOro npasa.

AHani3 gocnigpkeHb gaHoi npobnemun. JOCNIIKEHHIO NOHATTS
6aTbKiBCTBA, MaTEPUHCTBA B HOPUAMYHINA Hayui NPUAINEHO 3HauHYy
yBary. Cepef, 'pyHTOBHWX HayKOBWX LOC/IIKeHb, AKi 6e3nocepeHb0
CTOCYHOTbCS CY6’EKTIB CIMENHUX NPaBOBIAHOCUH, BAPTO BUOKPEMUTY
npaui I. A. biptokosa, B.A. BaTpaca, €. M. BopoxelikiHa, O. M. To-
HuapeHko, J1. B. Kpacuubkoi, B. . MupoHeHko, M.B. J10reiHOBOI,
B.FO. Mockantok, A. M. HeuaeBa, 3. B. POMOBCbKOT Ta iHLLUI.

HesBaXXaroum Ha YMCMIEHHICTb HAyKOBKX Mpaup 3 06paHoi Tema-
TUKW, 1 JOCI 3a/MLLIAK0TLCA AUCKYCIHUMMW HayKOBI NOMNSAN BUYEHUX
LLOAO0 BU3HAYeHHS MOHATTA 6aTbKIBCTBA | MaTepuHCTBA. Ha CborofHi
iCHye HarasibHa notpeba y feranbHOMY 3aKpinaeHHi X BU3HAYeHHS,
OCKI/IbKM PO3KPUTTA 3MICTY LIUX MOHATL € NepeayMOBOK eeKTUBHO-

NILV1ID XUNDOMAVH MNHJIGE



3BIPHMK HAYKOBUX CTATEWN

ro CyJoBOro 3axucTy npaB Ta iHTepeciB YY4aCHUKIB CiMeliHUX MpaBo-
BiAHOCWH.

MocTaHoBKa MeTW. OCHOBHOK METOK CTaTTi € PO3KPUTTH Ha
OCHOBI TEOPETMYHOr 0 aHasli3y BU3HAYEHHS MOHATTA 6aTbKIBCTBA, Ma-
TEPUHCTBA Y CiMeHO-NPaBOBil AOKTPYHI.

Buknag ocHoBHOro marepiany. HabpaHHSi YMHHOCTI HOBUM
CiMeiHMM KOAEeKCOM YKpaiHW CTano OAHOYACHO i pe3ynbTaToM MeB-
HUX coUiaNbHUX 3MiH, IO Masv MicLe 3a OCTaHHI POKW B HALLIOMY
CyCniNbCTBI, i NiACTABOK 415 MOLASbLUIOrO PO3BUTKY MPaBOBOro pe-
ryNHOBaHHA CiMeHWX BiJHOCUH. POKM YNHHOCTI HOBMX 3aKOHOAABUMX
HOPM [EMOHCTPYIOTb NMO3UTUBHI, PYLUIVHI 3MiHW, | BOAHOYAC - iCHY-
todi Npo671eMn, L0 BUHWK/W B MPaKTULi PeryntoBaHHsA CiMenHuX Bifg-
HOCWH B Cy4aCHUX YMOBaX, 30Kpema BifJHOCWH LLI0A0 BU3HAHHSA 6aTb-
KiBCTBa Ta MaTePUHCTBA.

Po3kpuBatoun CyTHICTb Ta 3MICT MOHATTA MaTepUHCTBO, A0 ifb-
HO HaBECTW BM3HAYEHHS, WO MICTUTLCA Y Cy4acHOMY T/iyMayHOMY
C/MIOBHVKY YKPATHCbKOT MOBW: - «Mif MaTepUHCTBOM PO3YyMI€ThCH
«CTaH XXiHKM-MaTepi nif 4Yac BariTHOCTI, MOMOriB, rofyBaHHA AUTU-
HU» [1, c. 466].

BapTo 3ayBaXkKu1TK, LLO Ha CbOrOAHI iCHYE AeKinbKa Migxoais CcTo-
COBHO BM3HAYeHHS Ta PO3YMiHHA MOHATL 6aTbKIBCTBO | MAaTEPUHCTBO.

Tak, BignoBigHo Ao cT. 49 CK apy>XuHa mMae rnpaBo Ha MaTepuH-
CTBO, a BifnoBigHo 0 cT. 50 - 40/10BiK Mae NpaBo Ha 6aTbKIBCTBO. B
TOM e Yac CiM’t0 MOXKe CTBOPUTMK 0C06a, Sika Hapoguia AUTUHY, He-
3a/1eXHO Bif Biky (cTatTs 4 CK) [2] Ta 3a 329800 0C0O0OU, fKa focsArna
YOTUPHaJUATY POKIB, 3a PiLLEHHAM Cygy T/ MoXe 6yTW HafaHO NpaBo
Ha W06, AKWO 6yae BCTAHOBMEHO, WO Le Bignosigae iT iHTepecam
(cTarTa 23). ToMy nonoxxeHHs YacTnHu 1ct. 49 CK notpebye pefak-
LiTy HacTynHii Bapiayii: «>KiHKa Mae nNpaBo Ha MaTepuHCTBO». He-
06XiHO NiAKPeCcNUTH, L0 caMe «KiHKa» Ma€e Take Mpaso, a He TiNbKu
Apy>XuHa. OTxe, NpaBo Ha MaTePUHCTBO MatOTb XXiHKM, a MPaBo Ha
6aTbKIBCTBO - 40NOBiKK [3]. JaHa HaykoBa Mo3uLlid, Ha Hawwy LyMKY
€ CNYLIHO i CbOrOAHI A0UiNbHO BHECTM BIiANOBIAHI 3MiHW i ONOB-
HeHHA [0 CT.cT. 49-50 CK. INMpoTe MOXHA 3ayBaXXWUTW TaKOX i Te, LLO
B&XKKO OJHO3HAYHO MOroAMTMCA NO3MLIIED aBTOpa CTOCOBHO HeooXif-

HOCTI BHECEHHS 3MiH A0 4. 1cT. 49 CK. Lle 3ymOBneHO T1M, LLLO CT. 49
CK micTuTbCs B TaKili CTPYKTYpHIin yacTuHi CK, gk Po3gin 11, skuii
Mae HasBy «LLIn6. MpaBa Ta 060B’A3KK nogpyxoks». Came ToMy
3aKoHodaBselb Y 4. 1cT. 49 Ta u. 1ct. 50 CK rosopuTtb Npo ApY>XXUHY
i 40/I0BiKa, fAKi BIANOBIAHO A0 4. 2 cT. 21 CK npoXmBatoTb OAHIED
CiM’€t0, LWNKO6 SKMX 3aPEECTPOBaHWIA Y fepxaBHOMY opraHi PALICy.
Ha Hallle nepekoHaHHs, Mpo Te, WO He TiNbKW APYXX1HA Mae NpaBo Ha
MaTepuHCTBO cBigunTb Y. 3 cT. 3 CK, BignoBigHO [0 AKOT npasa YneHa
CiM’i Mae oguHoka Matu. [aHa Hopma nepebyBae y Hepo3pUBHOMY
B3aEMO3B’A3KY Ta B3aEMOSIii i3 MooXKeHHaMK y.u. 1-2 cT. 5 CK:

«1. [lep>kaBa OXOPOHSE CiM’t0, ANTUHCTBO, MAaTEPUHCTBO, 6aTb-
KiBCTBO, CTBOPIOE YMOBW A/151 3MILHEHHSA CiM .

2. [Jepxasa CTBOPIOE N0 fuHI (Kypcvs miin - O.I.) ymoBuM ns

MaTepuHCTBa Ta 6aTbKiBCTBa, 3abe3neyye OXOPOHY MpaB maTepi Ta
6aTbka, MaTepia/lbHO i MOPabHO 3a0X04YE | NiATPUMYE MATEPUHCTBO
Ta 6aTbKIBCTBO.».

To6TO 3 HaBefleHOro BuLLEe CiAye, L0 3aKOHOLaBeLlb OXOPOHSIE
MaTip AUTUHK, HE3aeXHO BiJ TOro UM BOHA NepebyBaE y 3apeecTpo-
BaHOMY LLJTHOGI UM Hi, a TOMY 3 LibOro MOXKHa 3p06UTH | BUCHOBOK, LLIO
MpaBoOM Ha MaTePUHCTBO HafiNeHi TaKOX XXiHKK, SiKi He nepebyBatoThb
Y 3apeecTpoBaHoOMy LUHOGI.

Tak, y 4. 1cT. 49 CK 3a3HayaeThbCs, WO APY>KMHA Mae NpaBo Ha
Mate-puUHCTBO. NpoTe, AK NpaBuibHO 3a3Hadvae B.HO. Mockantok [4, ¢.
124-129], nepw HiXX PO3rNAHYTU 3MICT HOpM (CT.CT. 49, 50 CK) cnig,
3’ACYyBaTUN 3MICT KaTeropiin «MaTepuUHCTBO» Ta «6aTbKiBCTBO», OCKi/lb-
KM YMHHE 3aKOHOZABCTBO He MICTUTb BU3HAYEHHS JaHWX MOHATb, a
y HayKOBili NiTepaTypi Li NOHATTA BU3HAYatOTbCA HEOAHO3HAYHO. Y
LIbOMY C/1ifi NOroAUTMCh i3 aBTOPOM. Tak, BYeHuid |. A. BiptoKoB 3a3Ha-
yae, LLI0 MaTEPUHCTBO - Lie 3abe3rneyeHa 3aKOHOM MOXK/IMBICTb XiHKM
30iCHIOBATN PENPOAYKTUBHY (DYHKLIKO (HapomKyBaTh 340p0BUX Ai-
Tel), HaIeXXHUM YMHOM YTPUMYBATK iX Ta BUXOBYBATY B AyCi nosarun
[0 npas Ta cBO60A, iHLWKNX NtofeR, No6oBi J0 CBOET CiM’i Ta poan-
HW, CBOr0 Hapogy, CBOEi batbkiBLmHYM [5, c. 78]. Aani y cBoili po-
60Ti «[paBo Ha MaTEPMHCTBO (6aTbKiBCTBO) 3a CiMeliHUM KOAEKCOM
YKpaiHu» B. HO. MocKa/itoK aHani3ye pi3Hi TOUKWN 30py HayKOBLIB,

NILVLD XNAONAVH MNHJISE



3BIPHMK HAYKOBUX CTATEWN

30KpeMa i Touky 3opy |. A. BiptoKoBa, LLOAO BU3HAYEHHS MaTepuH-
CTBa Ta Mpv LbOMY 3a3Hayae, Lo [0 NOHATTA «MaTePUHCTBO», KpiM
npaBa MaTu AUTUHY, BK/IOYAETLCA i (I3IONOTIYHNIA CTaH XIHKM Nig,
yac BariTHOCTI, 1T coLianbHe CTaHOBMLLE, a TAKOX Ti MOpa/ibHWIA CTaH.

Ha aymky B. FO. MockantoK, MaTepMHCTBO - Lie (i3ionorivyHmi
Ta couianbHWUIA CTaH XIHKM 3 MOMEHTY 3a4aTTs 40 CMepPTi ANTUHM abo
CMepTi camoi MaTtepi. ABTOP PO3KPMBAE TAKOX 3MICT Mnpasa Ha Ma-
TEPUHCTBO, 3ayBaXXyouu, L0 NpaBo Ha MaTepuHCTBO (6aTbKiBCTBO)
He nepefacTbCa iHLWIA 0CO6i, HaBITb 3 OrMIALY Ha CyyacHi MeauuHi
TEXHONOriT, Ta He MOXe GyTW eKBIBAIEHTHO OLliHeHe. Lle npaBo Mae
0COo6IMBUI 06’°EKT, AKMM € PEnpoayKTUBHA CIIPOMOXHICTb XiHKM (HO0-
nogika). 3a 3aralbHMM NpPaBWIOM, 0COOMCTI HEMaHOBI NpaBa MatoTb
cneumgivHi NigcTaBu BUHNMKHEHHS, 30KpeMa, 415 XKiHKM - Lie nogiay
BUINAAI AOCATHEHHS XKIHKOK CTaTeBol 3pinocTi. B KiHLi CBOET cTaT-
Ti B. KO. Mockantok po6uTb CNyLUHWIA BUCHOBOK MpO Te, L0 NpaBo
Ha MaTepuHCTBO (6aTbKiBCTBO) MOXHA BU3HAUUTU K OCOOUCTE He-
MailiHOBe MpaBo, SIKE BUHWKAE 3 NPUBOAY 3A4IACHEHHS XIHKOK Ta Yo-
NOBIKOM X PENPOAYKTUBHOI (DYHKLIT 3 MOMEHTY [0-CATHEHHS HVMU
CTaTeBOl 3piNOCTi Ta € 3a6e3neveHMM 3aKOHOM MOX/IMBOCTAMU Ca-
MOCTIiHO BMpILLYBaTV NUTaHHA MaTW YM He MaTu AUTUHY, BUMaratm
Bif, YCiX Ta KOXHOr0 MoBeAiHKN, fika CIpUATUME 34iACHEHHIO NpaBa
Ha MaTepuHCTBO (6aTbKIiBCTBO), Ta BUMaraTy yTpuMyBaTucs Bif 4ii,
AKi MepeLLKO/pKatoTh 3AIMCHEHHIO LbOro npaea, 3BepTaTucs 3a 3axu-
CTOM CBOrO Npasa Bif NPOTUNPaB-HUX NOCAraHb iHWKX ocib cnocoba-
MW, BCTaHOB/IEHUMW 3aKOHOAABCTBOM [4, 124-129].

LlikaBolO € fyMKa BUYEHMX, BIAMOBIAHO J0 AKOI, MAaTEPUHCTBO K
npaBoBe fABYLLEe NOTPIBHO pPO3rsLaTh B LUMPOKOMY Ta BY3bKOMY poO-
3yMiHHI. MaTepnHCTBO B LUMPOKOMY MPaBOBOMY PO3YMIHHI - Lie Bpe-
rynboBaHi 3aKOHOAABYMMU HOPMaMK CyCrifibHi BifHOCUHW, CMIPAMO-
BaHi Ha 3axXWUCT iHTepeciB maTepi i AUTUHK, TX MaliHOBY i MOpa/IbHY
NigTPUMKY. MaTeprHCTBO B LUMPOKOMY PO3YMiHHI BKHOYAE HE Tifb-
KV 3aX0f1 [lep>KaBHOr0 BM/IMBY, a i1 AesKi 0COBUCTI npasa XiHKKN AK
APY>XMHW. TIpo Take NoeAHaHHA cBiguntb n. 3 cT. 49 CK, B sikomy
3a3HayaEThbCo, L0 M030aB/EHHS XXIHKN MOX/MBOCTI HapoauTn au-
TUHY (PenpoayKTUBHOT (PYHKLIT) ¥ 3B’A3KY 3 BUKOHaHHSIM HEHD KOH-

CTUTYLIAHNX, CNY)XO0BKX, TPYAOBUX 060B’A3KIB ab0 B pe3ynbTari
NPOTUNPaBHOT NOBEAIHKM LLOAO HET € MiACTABOK ANA BifLLIKOAYBaHHA
HEMaiiHOBMX NpaB NpaBa XiHKV Ha BiALIKOAY-BaHHA MOP&/IbHOT LLKO-
AW 3a No36asfieHHs Ti MOXIMBOCTI HAPOAUTU OUTUHY aBTOMATUYHO
BiJHOCWTb KOLUTW, OfepXaHi 3a Take BiALIKOAYBaHHS, O OCOOUCTOI
BNACHOCTI ApY>XXUHW. Ay pa3i BifLIKOAYBaHHA MOPa/IbHOT LLUKOAW YO-
NOBIKOBI 32 N036aBNEHHA MO0 MOX/MBOCTI 34iNCHEHHA PenpoaykK-
TUBHOI (DYHKLiT - [0 0COBUCTOI NPUBATHOI BNACHOCTI YosoBika (n. 4
ct. 57 CK) [5, c. 79].

MaTepuvHCTBO Yy BY3bKOMY PO3YMiHHI - Lie 3abe3neveHa 3aKOHOM
MOX/IBICTb XXIHKMN 3AiACHIOBATV PenpoayKTUBHY (YHKLUi0 (Hapoa-
XXYBaTUN 340POBUX AiTei), HAIeXXHUM YUHOM YTPUMYBATK iX Ta BUXO-
BYBaTW B AyCi NoBaru 40 npaB Ta CBOOOJ iHLWMX NtoAeit, No60oBi 10
CBOET CiM’T Ta POAMHM, CBOTO HapoAy, CBOET baTbKiBLLUMHM [5, C. 78].

Ha gymky B. n. MupoHeHko [6, c. 186], A. M. HeuaeBa, «ma-
TEPUHCTBO - Lie CTaH XIHKKW, fKa Ma€ AUTUHY». Lleli cTaH BUHMKAE
Y MOMEHT HapOMKEHHS AUTUHW | NPUMUHSAETLCA 3 11 3arnéennto abo
CMepTHO caMoT MaTepi. Lle BU3HaYeHHA He MOXKHa BBaXXaTu 3a0Biflb-
HUM, OCKI/IbK/ 33 MeAMYHUM TPaKTyBaHHAM XiHKa CTae martip'lo 3
MOMEHIY 3a4aTTa Ta 4O MOMEHTY MOJOriB TeX MOTpebye 3axucTy 3
60Ky 3aKOHOAaBCTBa [7, €. 25-67].

MpoTe y niTepatypi OCTaHHIM YaCcoM 3YyCTPIYAETLCS BU3HAYEHHS
MaTepUHCTBA 51K 3a6e3neyeH0i 3aKOHOM MOSIC/IMBOCTI XKiHKN 3iCHIO-
BaTV PenpoayKTUBHY (MYHKLIILO - HapOMKyBaTKh AiTel, yTpUMyBaTu Ta
BUXOBYBATU X [7, C. 25-67]. MOX/UBICTb XIHKM MaTh Y/ He MaTtu
AUTUHY YacTille 3a BCe 3a6e3mneyyeThbes iT BNaCHOK BOMEKD Ta CTaHOM
iT 300p0OB'A. 3aKOHOAABYE XX 3abe3mneyeHHs BKa3aHOT MOX/IMBOCTI He
BM/IVBAE Ha MOX/MBICTb Matv AWTUHY. 3amnporoHoBaHe BU3HAYeH-
Hsl HE MOXXHa CrpuiAMaTK K JOCKOHane, OCKifIbKA Y HbOMY 3MiLLIaHi
MOHATTS «MPaBO Ha MAaTEPUHCTBO» Ta «MATEPUHCTBO». ANe Ha Halll
norns, NOHATTS MaTEPUHCTBO Mae AELLO iHLIWIA 3MICT, HiXX NpaBo Ha
MaTePMHCTBO. BOHO BKNtOYaE B cebe i (i3ioNoriuHmin CTaH XiHKK nig
yac BariTHOCTI, i Ti couianbHe CTaHOBULLE, 30KpeMa. MaTepuHCTBO,
KpiM MpaBa maTtu OUTUHY, OXOM/HOETLCA TaKoX (Pi3ionoriyHnmM cra-
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HOM XXiHKM Nif Yac BariTHOCTI, IO 00YMOB/IEHO TaKOX OXOPOHIO Ta
3aXMCTOM MaTepUHCTBA B fiepXKaBi, 30Kpema coLiasibHUM. HapogkeH-
HA AUTUHW € NPUPOAHOIO | BOAHOYAC HaMBaXK/MBILLOK COLia/IbHOO
(hYHKLLIEIO XXIHKM, SKY KPIM HET HIXTO 3AiACHUTK He Moxe [8, ¢. 159].

Ha nepekoHaHHsa 3. B. POMOBCHKOI, MaTepUHCTBO - Le Biocoui-
a/lbHO-NCUXONOriYHO-NPABOBWIA CTaH XIHKX Bif, MOMEHTY BariTHOCTI
i HAPOMKEHHS ANTUHM A AOTK, JOKMN XUTUME XiHKa abo Ti gitn [9, c.
595]. Takox npoecop 3a3Havae, L0 MaTepUHCTBO - Lie 3abe3rneyveHa
3aKOHOM MOX/IMBICTb XIHKW 3[iACHIOBATU PEMPOAYKTUBHY (DYHKLIIO
(HapomKyBaTV 340POBUX AiTEN), HANEXHUM YMHOM YTPUMYBATK iX Ta
BMXOBYBaTW B AyCi MOBaru 40 npas Ta CBOOO/, iHLLMX NOAei, No6OoBI
[10 CBOET CiM’I Ta pOAIMHK, CBOrO HapoAy, CBOET baTbKiBLUMHM.

MoBepTarounch [0 aHasi3y 3aKOHOAaBCTBa, AOLiNIbHO 3BEPHYTU
yBary Ha

CT.CT. 49-50 CK, siKi mMatoTb Ha3Bu «[1paBO Ha MaTEPUHCTBO» i
«[MpaBo Ha 6aTbKIiBCTBO®, peanisaLlis SKMxX 6e3nocepeHbO NOB’3aHa
i3 PenpoayKTUBHO (hYHKLLIED, TOOTO 3a OCHOBY TYT B3ATO 6Gionoriy-
HWIA KpUTEPI NOHATTA MaTePUHCTBA.

OTOX, BUXOAAYM 3 YCbOIO BMLLECKA3aHOr0, MAaTEPUHCTBO MOX-
Ha BU3HAUUTY SIK (i3ioN0rivHMiA, colianbHWiA Ta NCUXONOTIYHWIA CTaH
XIHK/ 3 MOMEHTY 3a4aTTs i 40 HAPOMKEHHA OUTUHW, a 3 MOMEHTY
HapOKEHHS AK (DaKT MOXOMXKEHHA AUTUHM Bif, MEBHOT XKiHKM, L0 OC-
HOBaHWUIA Ha KPOBHIl CNOPIAHEHOCTI MK MaTip’to i AUTUHOLO, Opu-
[OMNYHO NOCBIAYEHWIA 3aNMCOM NPO HAPOKEHHS AUTUHU B aKTax Aep-
XaBHux opraHis PALIC. OTXe, (hakT NOXOMKEHHS ANTUHW Bif, NEBHUX
6aTbKiB - Matepi i 6aTbKa € NIiACTaBO0 BUHUKHEHHSA B3aEMHUX Npal
Ta 000B’A3KIB Y HUX, Ta € NepefyMOBOI0 3aXMUCTy NpaB Ta iHTepeciB
OUTUHW Y PI3HOMaHITHUX NPaBOBUX BiJHOCKHAX, 30KpeMa, CYZOM.

LLlofo NOHATTA 6aTbKIiBCTBA, TO BOHO B NpaBi BM3HAYAETHLCA AK
(haKT NOXOMKEHHA ANTUHW Bif MEBHOrO YO/I0BIKa, FOPUAMYHO NOCBIA-
YeHW 3aNMCOM MPO HAPOKEHHS AUTUHM B aKTax [epXaBHUX opra-
HiB APALC [5, c. 79]. BigmiHHOCTI B peanisavii npasa 40/10Bika Ta
OPYXXVIHW 3yMOBNOKOTLCA (i3i0N0riYHMMM 0COBIMBOCTAMM XIHKM Ta
4o/oBiKa Ta coljia/lbHUM CTaHOM XIiHKU-MaTepi. Ane, Cnif 3ayBaXu-
T, WO 6aTbKIBCTBO HE OOMEXYETLCS HOPUANYHO MOCBIAYEHUM 3ann-

com B opraHax APALLC npo HapompkeHHs AUTUHK. |3 3micTy cTateli 49
Ta 50 CK YKpaiHu B1nauneae, Lo 6aTbKiBCTBO BU3HAETLCS 3 MOMEHTY
3a4aTTs i € colianbHNUM CTaHOM YO/10BIKa, OCKI/IbKM BiH MaE TeX neB-
Hi NpaBa Ta 060B’A3KM B TOW Yac, KO/M MOro Apy>XXnHa € BaritTHow. AK
3ayBaxye 3. B. POMOBCbKa, 060B’A30K 6aTbKiBCTBA BMHUMKAE 3 4acy
3a4aTTa QUTUHK | Nonarae Hacamnepes y BUMHEHHI YOMOBIKOM TakuX
AilA, SKi cnpusnmn 61 HapOMPKEHHIO 3[40P0BOT AMTUHN [8, ¢. 163].

B yKpaiHCbKili MOBI NOHATTA «6aTbKIiBCTBO» TAlyMayaTb AK KPOB-
HY CMOPIAHEHICTb MiXK 6aTbKOM i oro anTuHo [1, c. 51].

Takum YMHOM, 3 MOMEHTY 3a4aTTd i O HAPOMKEHHA AUTUHW Nif,
6aTbKiBCTBOM He0OXiHO pO3yMiTV CoLiabHUIA CTaH 40/I0oBIKa, a 3
MOMEHTY HapOPKEeHHS AK (DaKT MOXOLKEHHSA AUTVHW Bif, MEBHOIO Yo-
NOBIKa, L0 OCHOBaHMI Ha KPOBHili CMOPIAHEHOCTI MidXX 6aTbKOM | An-
TUHOIO, FOPULNYHO MOCBIAYEHWI aKTOBUM 3arMCcOM MPO HAPOKEHHSA
ANTUHW B OpraHax Aep>XaBHOT peecTpaLil akTiB LMBINIbHOTO CTaHy.

OTxXe, (haKT NOXOMKEHHSA ANTUHM Bif 6aTbka CPUUUHAE MNOSBY
KOMM/IEKCY B3aEMHUX MpaB Ta 060B’A3KiB 6aTbKa i AUTUHN. Y KOHTEK-
CTi 3a3Ha4eHOro BuLLe, HeOOXiHO 3a3HaYNTK, WO B CiMeliHOMY Npasi
06CTaB/MHaMK, IO MOPOMLKYIOTH MPaBOBIAHOCUHM, HalvacTille BuW-
CTYnarTb PaKTUYHI CKNaau, TO6TO CYKYMHICTb HOPUANYHUX (aKTIB.
Mpu uboMy haKTUUHWIA CKNad HePIAKO 3MiLLIaHWUIA —AO HbOT0 MOXYTb
BXOAWTYW SIK NoAil, Tak i gil. Bigomo, wo 6aTbKiBCbKi NPaBOBiAHOCKMHN
BMHMKaOTb Ha NiacTaBi NOeAHaHHA ABOX (haKTIiB - HAPOMXKEHHS Au-
TUHW (NOLifA) Ta peecTpaLlis HAPOLKEHHA AUTUHWN Y BCTAHOB/IEHOMY
3aKoHOM nopsaaky (ais). Kpim Toro, hakTUYHWin cKnag, Lo CNPUYNHSIE
BUHWKHEHHS CiIMEMHOro NpaBOoBIiJHOLLIEHHS, HEPIKO MOXE CKnagaTu-
€A i3 TPbOX ab0 I BiNbLIOT KibKOCTI (haKTiB (HAPOMAXKEHHS ANTUHN —
peecTpauis HapoMXeHHS - OCNOpHOBaHHA 6aTbKiBCTBA - aHyno-
BaHHA 3anmcy nNpo 6aTbKIBCTBO ab0 BHECEHHS BiAMOBIAHUX 3MiH
[0 aKTOBOI0 3anucy Npo HapomkeHHs) [10, c. 72].

FOpuanyHum (hakToM y ciMeliHOMY MpaBi JOCWUTb 4acTO BUCTY-
MatoTb CTaHW, TOOTO YXKe iCHYHOYI CYCMiNbHI 3B’A3KN (KPOBHA POAVH-
HICTb, CBOALTBO, W06, NaTpoHaT TOWO). Y CiMenHOMY npaBi CTaHu
BUCTYNalOTb He SK Pi3HOBUA HOPUANYHUX (DAKTIB, a IK Pi3HOBMA NoAiT.
KpoBHe cropifHeHHS TaKoX BU3HAETLCA Y CiMEHOMY NpaBi 5K opu-
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AVYHWIA (haKT, 3 AKUM MOB’A3YETbCA BUHWKHEHHS (260, HaBnaku, He-
MOX/IMBICTb BUHVKHEHHS) CiMeinHO-NpaBoBKX BigHOCUH [10, c. 72].

Y KOHTEKCTi BUWLLE HaBeLeHOro, BapTO 3ayBaXWTW, LLO GaTbKK
MOXYTb BUPILLYBATW MUTAHHA WWOAO HapOKEHHS B MaiibyTHbOMY
OUTUHK, ane cam Mo cobi (hakT HapOLKEHHS € 6IONOTrIYHUM ABULLEM i
He 3a1eXUTb Bif TX BOMI. HapomMKEHHA AUTVHU AK HOPUAUYHUIA (haKT,
CMPUYVHAE BUHUKHEHHS HWU3KM B3aEMHMX MpaB Ta 0060B’A3KiB 6aTbKiB
i giTe.

AK 3ayBaXKyBa/lOChb paHillie, 3aKOHOAABCTBO YKPaiHN He MICTUTb
BM3HAYeHb TEPMIHIB «MaTepUHCTBO» i «BaTbKIiBCTBO». Buxogaum 3
TOro, wo y CK NoHATTA «CiM’A» PO3KPUBAETLCA Yepes Ti 3MICT AK Co-
Lia/IbHOro BMLLIA, KaTeropii «MaTepuHCTBO», «BaTbKIBCTBO» 3 Mpa-
BOBOI TOUKM 30pY CAif PO3yMiTU SIK cOLiafIbHUIA cTaH 0Co6M (KiHKM
4M YO/OBIKA) AK MaTepi UM 6aTbKa LIOA0 AUTUHW, LIO MOB’A3aHO i3
HapOKEHHAM, JOTISA0M, BUXOBAHHAM, YTPUMAHHAM, coujianisalieto
OCTaHHbOI. [poTe NpaBo Ha MaTepMHCTBO (6aTbKIBCTBO), KpiM 34iic-
HEHHS MpaB Ta 000B’A3KiB, MOB’A3aHMX i3 BUXOBAaHHAM i TypbOTOHO
Npo AUTUHY, BKNOYAE TaKOX NPaBo MOANHM Ha peanisallito i penpo-
AYKTUBHUX (DYHKLiA ab0 3aCTOCYBaHHS [OMOMDKHUX PEnpojyKTUB-
HMX TEXHOMOT i 3 METOK HaPOMKEHHA ANTUHM i3 30epeXKeHHAM Bfac-
HOT reHeTMYHOT cNaaKoBoCTi mMatepi (6aTbka) [11, ¢. 37].

Y UbOMY 3B’A3KY He MOXHa MOroAMTUCH i3 MO3ULLIEID BYEHWX,
AKi: @) NPY BU3HAYEHHI BKa3aHUX MOHATb HajaloTb M PI3HOIO Hopu-
ANYHOrO 3MICTY: MaTEPUMHCTBO BM3HAYat0Tb SIK (i3i0NOrivyHNIA Ta co-
LiaNbHWIA CTaH XKIHKK, a 6aTbKIBCTBO - AK (PAKT MOXOMKEHHS AUTK-
HW, OCKiflbKM Lie He BiAMOBIJae NPUHLMNY TeHAEPHOro naputety; 6)
MOB’A3YH0Tb MATEPUHCTBO 3 (hi3i0NOrIYHUMK OCOBAMBOCTAMU XKIHKN,
a[pke NpaBOBUIA CTaTyC MATEPUHCTBA He 3MIHIOETHCH, SKLLO AUTUHY
YCMHOB/IEHO 260 HapOKEHO 3a AOMOMOIOK 3aCTOCYBAHHS JOMOMIX-
HUX PENPOLYKTVBHUX TEXHOJOT i, NPUMIPOM «CYpOraTHOK MaTip’io»
(ct. 123) [2]; B) BM3HAYalOTb MATEPUHCTBO AK AOBrOTPUBA/INIA CTaH,
LLO BMHUKAE 3 MOMEHTY 3a4aTTH (41 HAPOMKEHHS) AUTMHK | NpUNK-
HSAETLCA CMEPTIO AUTUHM umn MaTepi [4, c. 125; 12, ¢.102; 13, c. 138 ].
LLlofo OCTaHHbLOT Te3N MOXKHa BMC/IOBUTU TaKi 3arnepeyeHHs. Tepmi-
HU «MaTepyHCTBO» | «baTbKIiBCTBO» Y NMPaBOBOMY KOHTEKCTI € CriB-

BiJHOCHUMM 3 MOHATTAM «AUTUHCTBO». 3rigHO i3 3aKOHOM YKpaiHu
«[1p0 OXOPOHY AWUTUHCTBA» AUTUHCTBO - MNePiog PO3BUTKY JIOAVHM
[0 [OCATHEHHSA MOBHOMITTA (CT. 1). OTOX, Kepytuucb NMPUHLMMIOM
FOPVAMYHOT NOCAIAOBHOCTI, CTae OYEBUAHNM, LLO i3 HAOYTTAM AUTU-
HOKO NOBHOMITTA MPUNUHAETLCA Ti Nepiog ANTMHCTBA, a BiAMNOBIAHO
- (byHKUiT MaTepuHCTBa (6aTbKIBCTBA). 3 LibOro MOMeKiy CiMeiHi Bif-
HOCMHM MiDK TaKUMK Cy6’eKTamMy NepexofsaTb y HOBUIA NpaBOBWiA BU-
MIp - BIAHOCMHW Mi>X 6aTbKaMu Ta MOBHOMITHIMW AiTbMM (CTATTI 172,
198-199, 202-203, 270, 271) [2]. Tak, peanisauia npaBa MaTepuHCTBa
(6aTbKiBCTBA) Yepe3 YCUHOB/EHHS MOXK/IMBA TMLLIE LOAO ANTUHK (CT.
6,4. 1cT. 208) [2]. | xoua CimeitHWiA Koaeke nepeabavac y BUHSAT-
KOBUX BMNafgKax MOX/MBICTb YCUHOBMEHHS MOBHONITHLOT 0CO6K (U.
2 cT. 208) [2], npoTe 04eBMAHO, L0 TakKe YCUHOB/IEHHS! MaE Ha METI
peanisauito npasa MANHN Ha CiM’to (CT. 4) [2], sKa IPYHTYETLCA Ha
BiHOCMHAX MiX 6aTbkaMu Ta JOPOCIMM LiTbMU. AKe BOHO He ne-
pendayae 3a6e3neyeHHs AUTUHN CIMEAHUM BUXOBAHHSIM, a YCUHOB-
NtoBaYaMm - Mpae Ha 0COOMCTEe BUXOBaHHA TaKOT AUTUHN AK CBOET, LLO
€ KN0YOBNM €1eMEeHTOM MpaBa Ha MaTepuHCTBO (6aTbKiBCTBO) [11, C.
37-38].

BrvCHOBKM. 3BaXarun Ha BUK/IafleHe, MOXHa CHopMy/oBaTy
[leKinbKa OCHOBHWNX BUCHOBKIB:

1. BUKOPUCTOBYKOUYM CUCTEMHE TyMaYveHHs nonoxeHb CK, Hop-
My 4. 1cT. 49 NOTPiGHO PO3yMiTV TakK, LLIO HE TiNbKK APYXXMHa, ane
XiHKa HaflifnieHa nNpaBoM Ha MaTEPUHCTBO.

2. MaTepuHCTBO - Lie (pi3ioNorivyHmiA, coliasibHWIA Ta NCUXooriy-
HUIA CTaH XKIHKM 3 MOMEHTY 3a4aTTA i 40 HAPOKEHHSA ANTUHMU, & 3 MO-
MEHTY HapOMKEHHS AK (DaKT MNOXOMKEHHSA AUTUHM Bif NEBHOT XIHKN,
LLI0 OCHOBAHMI Ha KPOBHIiA CMOPIAHEHOCTI MiX MaTip’lo | AUTUHOL,
HOPUAMYHO MOCBIAYEHNIA aKTOBVM 3anncoM NpPo HAPOLXKEHHS AUTUHM
B flepXXaBHuX opraHis PALIC, L0 € nepefyMOBOI BUHUKHEHHS Mnpa-
BOBOIO CTaTycy mMatepi.

3. baTbKIiBCTBO - L couiaibHWI Ta NCMXOMOTNYHMIA CTaH Y0M0Bi-
Ka 3 MOMEHTY 3a4aTtTd i JO HAPOKEHHS ANTUHU XIHKOI, & 3 MOMEH-
TY HaPOPKEHHS AK (haKT NMOXOMKEHHA AUTUHU Bif NEBHOr0 Y0/O0BIKa,
LLI0 OCHOBaHWi Ha KPOBHII CNOPiAHEHOCTI MidXK 6aTbKOM | AMTUHOLO,
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HOPUAMYHO MOCBIAYEHWIN aKTOBMM 3anincoOM NPO HAPOKEHHSA AUTUHN
B Aep>XaBHMX opraHiB PALIC, W0 € nepeayMOBOK BUHUKHEHHS Npa-
BOBOIO CTaTycy 6GaTbKa.
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MaHkeBnY O. M. IMoHATTS 6aTbKIBCTBAa Ta MaTEPUHCTBA Y CiMeliHO-NpaBo-

Bill LOKTPWHI
Y cTarTi JOCNifKEHO MOHATTA 6aTbKiBCTBA Ta MaTepUHCTBA. PO3KpUTO Ta npo-

aHani3oBaHo 6araTorpaHHWA acnekT UMX NOHsATb. MpoaHanizoBaHO 3aKOHOAABCTBO,

L0 MiCTUTb HOPMM LLOAO GaTbKIBCTBA, MaTepuHCTBa. 3p06/IeHO BUCHOBKY Ta 3arpo-

MOHOBAHO aBTOPCbKe BU3HaYeHHs 6aTbKiBCTBA, MaTEPUHCTBA.

KnouyoBi croBa: MaTepuHCTBO, 6aTbKiBCTBO, (i3i0NOriYHMIA CTaH, KPOBHUIA
3B’A30K, PENpOLYKTUBHA (yHKLIS.
MaHkeBnY O. M. MoOHATWE OTLOBCTBA M MaTEPUHCTBA B CEMEIHO-NPaBOBOIA

[NOKTpUHe
B cTaTbe uccnefioBaHO MOHATME OTLIOBCTBA M MaTepuHCTBa. PacKpbIT 1 npoa-

HaNM3MpPOBaH MHOTOMPaHHbIV acMeKT 3TUX NOHATWIA. MpoaHaIM3MpoBaHO 3aKOHOJA-

Te/bCTBO, KOTOPOe COAEPXMT HOPMbl OTHOCWTE/LHO OTLIOBCTBA, MaTepuHcTBa. Cpe-

NaHbl BbIBOAbI U NPeSI0XEHO aBTOPCKOE ONpeeneHne 0TLOBCTBa, MaTePUHCTBA.
KnioueBble cfioBa: MaTepUHCTBO, OTLOBCTBO, (IM3MOMIOrMYHOE COCTOSHYE,

KpPOBHas CBA3b, PENPOAYKTUBHAA DyHKLMsA/

Gankevich O. M. Concept of paternity and maternity in a domestically-legal
doctrine

The concept of paternity and maternity is investigational in the article. The many-
sided aspect of these concepts is exposed and analysed. A legislation, that contains
norms in relation to paternity, maternity, is analysed. Drawn conclusion and authorial
determination of paternity, maternity offers.

Keywords: maternity, paternity, physiology state, blooded connection,
reproductive function.

KoBamwH O.P.

NPABOBUIA CTATYC HETIACHOTO
TOBAPWNCTBA (STILLE GESELLSCHAFT) B
ABCTPINCBKIWN PECIYBNILI

YK 346.9; 347.7

B YKpaiHi 3Ha4YHWUIA CEKTOP EKOHOMIKM BCe-LLe 3a/INLLIAEThbCs Ti-
HbOBMM. O[HIEI0 3 NPUYMH JAHOTO ABWLLA € HebaxaHHA rpoMafsaH
ny6nivHo po3ronowysat iHhopMaLito NPo BEIMUNHY CBOTX CTATKIB.
B MpoLeci 34iicCHEHHS NiANPUEMHULLKOT AiANbHOCTI rpoMagaHn, 6a-
XKaKoun OTPUMATK 3UCK Bif HAABHMX Y HMX KOLUTIB, I, OAHOYACHO He

H6axatoum 6yt Ny6MiYHUMKM, BUKOPUCTOBYKOTH PO3MMCKK, AOrOBOPM
9
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MO3MKM YN PEECTPYHOTh KaniTan Ha AoBipeHnX ocib. OcTaHHii cnocio
€ [OCUTb MOMYNAPHUM, X04a i1 A0BOMI PUMKOBUM, OCKIflbKN rapaH-
Til BNacHMKa KOLWTiB 6a3ytoTbCs (DaKTUYHO Ha TaK 3BaHil «PKEeHT/b-
MEHCbKIl yrogi». BigcyTHi 6yab-sKi rapaHTii 3 60Ky Aep>kaBu B Takili
cuTyauil. Mixk TM B €BPOMEnCcbKMX gepxkaax (30Kpema, B ABCTPili-
CbKiil Pecny6niui) nowvpeHa aHanoriyHa popma BeAEHHS Nignpuem-
HWLGKOT iSNLHOCTI, ane BXe B paMkax npasosoro nons [8; 9]. Vige
MOBa NPo HernacHe (TaeMHe, TUXe, HEOT O/10LLIEHE) TOBAPUCTBO - Stille
Gesellschaft. OcHoBHa 0CO6/MBICTb JaHOT0 BMAY TOBapUCTBa B TOMY,
L0 OAVWH i3 Oro y4yacHuKIB Gepe yyacTb B FOCMNOAAPCHKIN AifNbHO-
CTi, He pO3rosioLLyoUM CBOET yUacTi nepes TpeTiMm ocobamm Ta nepes
LUMPOKMM 3arasiom.

UacTKOBO B KOHTEKCTI aHanidy iHLMX Npo6seM KOpnopaTuBHOIO
npasa Npo faHy opraHisaliiHy npasosy (hopMmy 3raflyBasiocb B npa-
uax O. B. bepmiyesoi, T. ManaHgep, A. Pengsika, . O. Puxka, I'. B.
FOpoBCbKOT Ta iHWMUX. [poTe BCe6iYHOro BUBYEHHS AaHOI OpraHisa-
LiiHO-NPaBOBOI (hOpMM B YKPAIHCHKI HayLli KOpnopaTMBHOIo npaea
He MPOBOAM/IOCA.

ToMy MeTO CTaTTi € KOMMEKCHe AOCNI[KEHHS NpaBoBOro CTa-
TyCYy HernacHoro ToBapucTBa 3a 3aKOHOJaBCTBOM ABCTPIliCbKOT pec-
nyo6niku.

MoHAT TA. TepmiH «Stille Gesellschaft» B ykpaiHCbKiin MOBi He
Ma€ €IMHOr0 Y3rofXeHoro nepeknagy. B nitepatypi 3ycTpivaioTbes
Hapi3HOMaHITHILWI BapiaHTX TIyMayeHHs faHoro TepmiHy. M. JI.
PuxkoTa I'. B. KOpoBCbKa BXMBAKOTb TEPMiH «HerlaCHe TOBapMUCTBO»
[1; 3; 4]. B iHWKMX mpkepenax 3yCTPiYaEMO «TaEMHe TOBapuCTBO» [2]
abo > aHOoHiMHe (HernacHe) ToBapucTeo [3; 5]. Ha gymKy aBTopa,
TEPMiH «TaEMHe TOBapWUCTBO» € He 30BCIM KOPEKTHUM, OCKi/lbKK He
BiZMOBIfae CcyTi AaHOI OPUAUYHOT 0cobu. Amke iH(opmauis Wwomto
0CO6W HerniaCcHOro y4yacHuKa BCe X [OCTYrMHaA 15 KOHTPO/OHYNX
OpraHiB, KpeauTopiB HersiacHoro Tosapuctea. TOGTO NPO MOBHY Ta-
EMHICTb He iae MoBa.

KntoyoBa 03HaKa JaHOro ToBapucTaa nossrae B TOMy, LLO Y4acTb
OAHOrO i3 MapTHePIB He peecTpyeTbCs B KoMepLiiHOMY peecTpi Ta He
PO3ro/IOLLYETLCS MO BiJHOLIEHHIO [0 TPeTiX 0cib. MNMepeknas «Hesa-

peecTpoBaHe TOBapUCTBO» BYB 61 TaKOX HEKOPEKTHWUM, OCKIfIbKA Mir
61 BBOAMTM B OMaHy LLOA0 MPaBOBOro CTaTycy TOBapuUCTBa SIK 3apee-
CTPOBaHOT HOPMANYHOT 0co6U. ToMy BMAAETLCA, BiflbLL NPUAHATHUM
BXXVBAHHSA TEPMIHY «Her/ilaCHe TOBap1CTBO» YW «HEOT0JIOLLIEHE TOBa-
pncTBO». Came TaKi NOHATTA BXMBATUMYTbCA B JaHOMY AOC/i[KEHHI.

3acHyBaHHA. [if/IbHICTb HErfaCHOro TOBapUCTBA PEry/tETbCA
Po3ginom 3 KHurm 11 (88 179 - 188) KomepuiliHoro kogekcy ABCTpili-
cbKoT pecny6niku (Untemehmensgesetzbuch) [12].

B HernacHomy ToBapucTBi 6epyTb y4yacTb, SIK MPaBWo, [ABOE
YYaCHUKIB:

-yyacHVK-nignpuemeLb, KN 6e3nocepesHbO Befe cnpasy ToBa-
pucTBa (der Unternehmer a6o der Inhaber). 3ayBaunmo, L0 TEPMiH
«NigNpUEMELb» TYT BXXMBAETLCS B LUMPOKOMY PO3YMiHHI «CY0’EKT ro-
CMOAAPHOBaHHS», a He Y By3bKOMY - «(i3nyHa 0coba-niAnpremeLb»;

- HernacHwii ydacHuk (Stiller Gesellschafter a6o der Stille), akuii
ynpaBniHHS TOBAPUCTBOM He 3[iACHIOE.

YyacTb GinbLLOT KiIbKOCTi YYaCHMKIB B HErNacCHOMY TOBapUCTBI
[lONYCKAETLCA, 30KpeMa, KO/ B 0COBI HErnacHoro yyacHmKa BUCTY-
natoTb: 1) iHwwe ToBapucTBO (Hanpuknad, TOB); abo 2) cnagkoemLli
BK/1afly HernacHoro y4acHuka.

ICHYtOTb TUMOBI Ta HETUMOBI HerfacHi ToBapucTea. B HeTMNoBO-
My TOBApPUCTBI HerlaCHWI y4acHWK Mae MOX/IMBICTb O6paTh y4acTb B
PO3MOPSMKEHHI MaliHOM Ta ynpaBniHHI ToBapucTeom [10; 11].

Ocob6MBICTHO HErnacHoOro ToBapmncTea B TOMY, LLO BOHO He BOJO-
[ie TM 06cArom npasocy6’eKTHOCTI, SKUM Bosiogie TOB (GmbH) um
BigkpuTe ToBapncTBo (Offene Gesellschaft). BoHO He HabyBae npas a
TaKOX He 3[aTHe BUKOHYBaTV 000B’A3KN. Y NpaBoBifHOCUHAX 3 Tpe-
TiMW ocobamu Bif, iMeHi TOBapMCTBa BUCTYNae y4aCHUK-BOMOLiNeLb
MaiHa. Hum moxe 6yTun AK (hisnyHa ocoba, Tak i topuanyHa ocoba.
HernacHe TOBapyCTBO BBaXKAETLCA CTBOPEHUM 3 MOMEHTY BHECEHHS
npo HbOro BigomocTeli fo KomepuiiiHoro peectpy. BigomocTi npo
yyYaCHUKa-NignpreMLUA PeecTPYETbCA B 3BMYANHOMY NOpsaky. daHi
MPO Hers1acHoro yyacHvka B KomepuiiHomMy peecTtpi BiACYTHi.

BHeckun yyacHuKiB. BKNafgom HernacHoro yyacHuka moxe 6ytu
Oyab-ske MaliHO, B TOMY YMC/I KOLUTW, AenO3UTHUIA BKNaL, Hepyxome
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MaiiHo. [laTa nepefayi HAM MaliHa y4aCHUKY-MiANPUEMLEO BU3HAYa-
€TbCA 3aCHOBHULLKUM [OrOBOPOM. AKLLO LbOro B [OroBopi He BU-
3Ha4yeHo, TO, BBAKAETLCS, WO 0O60B’A30K nepefaTyt MailHO BUHMKAE
0Apasy 3 MOMEHTY MiAMMUCcaHHS 3aCHOBHULIbKOTO JOroBopy.

ABCTpilicbKe 3aKOHOJABCTBO Nepefbadae ABa crnocobun nepenadi
BK/1aZly HerniaCHoOro y4acHuka:

quoad usurn: MaliHOBWUIA BHECOK (SIK MpaBw/io, HEPYXOMICTb UM
iHLWe MaliHO) nepefacTbCA TOBApPUCTBY TiNIbKM B KOPUCTYBaHHA. [a-
HWi1 CNOCi6 BUKOHaHHSA 060B’A3KY Y4aCHMKa 3 nepefadi BHECKY AeLlo
CXOXWiA 3 JOroBopoM opeHan. Cnif MigKPecnuTu, WO Mpyu BUXOAi
y4yacHMKa 3i CKiaZly TOBapuCTBa UM NPUMUHEHHS FOCMOLAPCHKOT Ai-
ANbHOCTI TOBApMCTBO 3000B’A3aHe MOBEPHYTW BMlACHWKY Te came
MaiiHo.

quoad sortem: Haibinbll cneungiyHMin  cnocié BMKOHaHHSA
060B’A3Ky Nepefadi BKNagy B ToBapucTBO. loro ocobamBicTb nons-
rac B TOMy, LLO BK/a[ y4aCHVKa NepeaacTbes yHacHUKY-MignpremMLo
TakMM YMHOM, WWO: 1) y NpaBOBiAHOCMHAX 3 TPETiIMK 0cobamu BKNaf,
3a/IMLLIAETHLCA BNACHICTIO HErlaCHOro Y4YacHWKa; 2) B KOPrnopaTuBHUX
MpaBoBigHOCUHAX Ta IHLIMX NPAaBOBIHOCUHAX MiX yUYaCHUKaMW TO-
BapuCTBa jaHe MainHO BBXKAETLCA TakUM, L0 nepebyBae y BNacHOCTI
ToBapucTBa (B JaHOMYy BMMaAKy ydacHuka-nianpuemus). Lle csoro
poay «nepegada B 06MeXeHe MpaBO BMIACHOCTI». Y BUMaAKy, AKLLO
HernacHWin y4acHUK MPOLOBXY€E KOPWUCTYBATUCH MaiHOM BCynepey
PILLEHHAM Y4YaCHMKa-NianpuemLs, BiH 3060B’a3aHWIA BiALLKOAyBaTH
LLKOAY 3aBAaHy Takumu aismu [6, c. 29].

BHecoK nepexoamnTb y BOMOAIHHA YYacHMKa-Mignpuemus. OcTaH-
Hili ynpaBnsie HUM B iHTepecax ToBapucTea. PakTUYHO BiH OTPUMYE
[Bi 3 TPbOX MPaBOMOYHOCTEN BNacHWKa, a came MpaBO BOJOLIHHA
Ta NpaBoO KOPUCTYBaHHA. lMpaBo po3nopsamkeHHs 0OMeXxeHe. Yuac-
HVK-MIANPYEMEL OTPUMYE MaliHO BUK/OUYHO ANSi AOCATHEHHS Me-
peadaveHnX 3aCHOBHULbKMM [JOFOBOPOM LiiNeiA.

Posnogin npubyTkKy. AKLWO B 3aCHOBHULILKOMY [JOrOBOpPi BU3Ha-
YEeHO /ILLIE YHaCTb HErnacHOro yYacH1Ka npy posnogini npubyTky, To
BIZMOBILHO BBAXKAETHCA, L0 B TAKOMY CaMOMYy CMiBBiJHOLUEHHI BIiH
6epe yyacTb Npu BifLIKOLYBaHHI 36UTKIB TOBAPUCTBA. 3aCHOBHULb-

KM [JOrOBOPOM 10ro MoXke 6yTu 3BisIbHEHO Bif y4acTi y BiglWwKogy-
BaHHS 30MTKIB Ta BTpaT TOBapuCTBa. BogHOYAC TOBAPUCTBO He MOXKe
NPUIAMATY PILLEHHS, AKAM HErNIaCHOr0 YYacCHVKa BUK/OYatoTh 3 YMC-
Na ocib, fKi Mat0Tb NPaBO Ha OTPMMAHHA YaCTUHW NPUbYTKy. Pasom 3
TUM NPaBO HernacHoro y4yacHuKa Ha OTpUMaHHS NPUGYTKY He € npu-
Bifle/ioBaHNM.

AK NpaBusIo, y4aCHWUKIN PO3NOAINAITb NPUOYTOK Y BU3HAUEHOMY
3aCHOBHMLIbKUM [I0rOBOPOM BifICOTKOBOMY CMiBBiJJHOLLIEHHI a60 X y
CMiBBIHOLLIEHHI BapTOCTi BKMafly HErfacHoro yyacHuKa Ao BapTo-
CTi BNacHOro MaliHa y4yacHMKa-nignpuemLs, 3aaisHoro B rocrnogap-
CbKill AiANbHOCTI TOBapPMCTBA. YYaCHUKM TaKOXX MOXYTb JOMOBUTUCA
npo Te, L0 HernacHWin yyaCcHMK OTPUMYE MEBHMUI (PIKCOBaHMIA po3-
Mip NpubyTKy Big AOro BKMady He3aieXHOo Bif pe3ynbTaTiB rocno-
[lapcbKOi AifNbHOCTI ToBapuCcTBa. Ane Ha BifMiHYy Bif aHanorivyHoro
npaBa KOMaHAMTa NPaBo HernacHoro y4yacHMKa Ha OTpUMaHHA (ikco-
BaHOro NpPuOYTKY He € rapaHTOBaHUM. Y BUMafKy, KoM TOBApPUCTBO
3a3Has10 36MTKIB | BapTICTb MOro BKAady 3MeHLUUniacs, T0 NprubyToK
HacCTYMHUX POKIB MepLU 3a BCe CrPSMOBYETLCA Ha MOMOBHEHHSA BK/1a-
[y [L0 3apeecTpoBaHOro paHitle po3mipy. LlikaBum, Ha JyMKy aBTopa,
€ TON (pakT, WO NpaBO Ha OTPUMaHHS NPUOYTKY € BiAYY)XyBaHUM a
TakKoXX Moyke ByTv NpeaMeToM 3acTaBu.

YnpasniHHA TOBapUCTBOM. AK BXe 3rafyBasioCb paHille Her-
NacHWn y4aCHVK He Mae npasa ynpaeniHHA ToBapuCTBOM. Lle npepo-
ratmea y4acHuKa-nignpuemus, SKWMii HaBnaku 3000B’A3aHWIN BECTM
CrpaBu B iHTepecax BCbOr0 TOBapUCTBA. Pa3om 3 TWM MOMOXKEHHS
KomepLiliHOro Koaekcy MaroTb [AMCMO3UTUBHWUIA XapakTep. Tomy
YYaCHUKN MOXYTb [OMOBUTUCA MiXK COBOIO NPO HafiNeHHs Hernac-
HOr0 y4acHVKa NpaBoM yrpas/iHHA ab0 MPaBoM BETO PilLieHb y4aCHU-
Ka-nignprvemMua K LWoAo BCi€l rocnofapcbKoi AisfibHOCTi ToBapuUCcTBa
TakK i nwe WoAo neBHMX nepegbayveHnx 3aCHOBHULbKMM [Or0BOPOM
BUAIB AisSNbHOCTI. TOGTO Iie MOBa NPO TaK 3BaHe HETUMOBE HErnacHe
ToBapucTBeo (die atypische stille Gesellschaft).

Y B3aEMOBIAHOCKHAX 3 TPETIMM 0COBaMM YMOBHOBAXKEHWIA AisTK
NULLIe YYacHUK-NigNpreMeLb. HernacHMin yyacHuK fie Big iMeHi To-
BapuCTBa BUKIOYHO 3 MOBHOBXXEHHAMM MPOKYPUCTA UM [OBIPEHOI

0co6K 3a YMOBW, LLO Lie nepefbdadyeHo B 3aCHOBHULLbKOMY [OrOBOPI.
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MpaBo KOHTPOND. HernacHWin y4acHUMK Mae NpaBo 03HaOMIIHO-
BaTMCA i3 3BITHICTIO TOBAPMCTBA & TAKOX Ha OTPUMAHHS KONIT pivHOro
(hiHaHCOBOr 0 3BiTY TOBapuCTBa. BiH TakoXX YNOBHOBaXXEHWIA NepeBi-
PATU NPaBW/bHICTL PO3paxyHKiB. KoMepLiiHUM KOAEKCOM rapaHTy-
€TbCA MPaBO HErsacHOro yyacHuKa 3BepHyTUCA L0 CyAy 3 BUMOIOH
MpPo OTPMMaHHA 6Yab-IKNX BiAOMOCTe Npo (hiHAHCOBMIA CTaH TOBa-
puctea (8183 IKOB). ®aKTWYHO 10ro NpaBoO KOHTPO/O 3a CBOIM 06-
CArom cnienagae 3 aHanoriyHMM npaBoM KOMaHauTa.

BignosiganbHiCTb y4yaCHMKIB. HernacHWii y4yacHVK BianoBiaae
3a 6opru ToBapMCTBa N1LLE B MEXax CBOro BKnaay [7, ¢. 317]. bopru
TOBApUCTBa HE MOXYTb MOKPUBATUCA 3a PaxXyHOK MpuOyTKIB Hernac-
HOro y4acCHuKa, iKi 6ynnm oTpMMaHi HUM B nonepeiHix pokax. Her-
NacHWI y4YaCHWK He 30060B’A3aHWIA NOMOBHIOBATU BK/AA Y BUNagKy
A0r0 3MEHLUEHHS YM BHOCUTW [OLATKOBI KOLUTW, MaliHO Y 3B’A3KY 3
BMPOGHMYOIO HeobxiaHicTio (8180 LU B). AKLLO YacTKa HernacHoro
y4yacHMKay 36TKax TOBapuCTBa He BU3HAYeHa, TO BOHA BU3HAYAETbCS
BUXOAAYN 3 MPUHLMNIB PO3YMHOCTI.

Mepep KpeauTopamu ToBapucTBa BOPXKHUKOM BUCTYMNaE BUKITHOY-
HO y4acHWK-MiAnpremeLb. Bumora KpeauTopiB Npo 3af0BONEHHS iX
BMMOT 3a paxyHOK BK/1afly HernacHoro yyacHvKa npes’sBnserbeca 3Ho-
BY-Takn [0 Y4YacHMKa-MigNpuUeEMUS, SKWUiA (PaKTUYHO € BONMOAINbLIEM
LIbOro MaviHa Ta ynpasJ/isie HUM.

MpunuHeHHa gisgnbHOCTi. OCO6/MMBICTIO MPUNUHEHHSA AiAfb-
HOCTI HerjiacHoro ToBapucTaa B TOMY, LLO Npoueaypw Niksigauii He
BifOyBaeTbCA. HAK OyN0 3a3HAYeHO BULLE, TOBApUCTBO He Habysae y
BNACHICTb XKOAHOr0 MaiHa, OpraHu ynpaeniHHS He CTBOPHOHOTLCS.
ToMmy LiSNbHICTb TOBApUCTBa BBXKAETLCA MPUMUHEHOK 3 MOMEHTY
NPUAHATTS BIiANOBIAHOIO PilEHHS ab0 HacTaHHA BM3HAYeHOI 3aKo-
HOM nogii, Npo fAKi WTume MoBa Aani.

MigcTaBamy NPUNUHEHHA AiSNbHOCTI TOBApPUCTBA E:

1) pilieHHs y4aCHMKIB NP0 NPUMNMHEHHS AisSNIbHOCTI TOBapPUCTBA;

2) 3aKiHYEHHS CTPOKY, Ha KW BOHO 6Y/10 CTBOPEHE UM HACTaHHS
NeBHOI MOAIT;

3) CMepTb ydacHMKa-Nignpuemus, AKLIO iHLIe He 3aKpinieHo B
3aCHOBHULLbKOMY 0r0BOpI;

4) BIIKPUTTS KOHKYPCHOr0 NPOBa/pKeHHA LLIOAO MaliHa abo y4ac-
HUKa-nignpuemMua abo HerfacHoOro y4acHu1Ka;

5) LOCArHEHHA Lifei NocTaBneHNX nepes TOBapyCTBOM,;

6) NoeaHaHHA B 0AHil 0C06i yyacHMKa-Ni4NPUEMLSA Ta HernacHo-
ro yyacHuka (Hanpuknag, 06’eiHaHHS ABOX KOPUANYHKX OCib);

BapTo nigKpecnnTy, WO CMepTb HErfiaCHoOro yyacHuka He 3y-
MOB/IOE NPUMNMHEHHA TOBAapPUCTBA, AKLLO iHLWIe He nepefbadveHo 3a-
CHOBHULIbKMM JOroBOPOM. TOBapUCTBO MPOAOBXKYE AiaTw. MpaBo Bu-
MOrv BKa4y NepexoamnTb 40 MOro crnajgKoemuis.

KoXeH y4aCHMK TOBapMCTBa MOXE B OY/1b-IKUIA MOMEHT iHiLito-
BaTW MPOLEC MPUMNUHEHHS AisNbHOCTI TOBApWUCTBA. [paBOUMH, SKUM
06MEXYETbCS fjaHe Npaso, € HefdincHUM. [o4aTKOBO AaHUM NpaBoM
HafiNeHi KPeanTopy HernacHoro yyacHvKa. MpunuHeHHs AisnbHOCTI
Bif0OYyBA€ETLCA B KiHLi (hiHAHCOBOr0 POKY 3a YMOBW MOMEPEIKEHHS iH-
LLIOr0 Y4YacHMKa He Ni3HiLle HiX 3a 6 MicALiB 40 MOMEHTY PO3ipBaHHS
Jorosopy. MNpunUHeHHS 4iSNbHOCTI TOBAPUCTBA LUMISAXOM PO3ipBaHHSA
3aCHOBHMLbKOrO [JOrOBOPY MOX/IMBE i 6e3 [OTPUMaHHS 3ragaHoro
CTPOKY, IKLLIO HA Te iCHYIOTb MEeBHI Baromi NPUYUHK.

AKLLO0 MeTa, AN K0T CTBOPEHE TOBAPUCTBO, A0CArHYTa abo 11 fo-
CATHEHHS CTae HEMOX/IMBUM, TO TOBApPUCTBO NPUMUHSE CBOKO Aisi/b-
HICTb HaBiTb B TOMY BUMaAKy, KO/M BOHO By/i0 CTBOPEHE Ha MEBHIA
BW3HAYEHWIA CTPOK i JaHWNIA CTPOK MOro AisNbHOCTI LWe He Cr/mvB.

Micna NpUNMHEHHS AifNbHOCTI TOBApUCTBA YHaCHMK-BONOiNeupb
MaiiHa 3060B’3aHUIA MPOBECTU PO3PaxXyHKM 3 HErTaCHUM YYaCHUKOM.

AKLLO WOA0 MaliHa TOBapuCTBa PO3MoYaTo KOHKYpPCHe MpoBa-
[PKEHHA | 06CAr HasBHMX aKTMBIB TOBapUCTBA MEPEBULLYE PO3MIp
MOHECEHUX 30MTKIB, TO HErnacHWiA y4acHUK HabyBae CTaTycy Kpe-
AMTOpa MO BIZHOLLUEHHIO A0 YNpaBuTens MainHa. FAKLWO X Y BUNagKy
BIZLKPUTTSH KOHKYPCHOIO NPOBaPKEHHSA BK/Ia, HErnacHoro yyacHuka
He 6yB MOBHICTIO CNaYeHwiA, TO BiH Bi4NOBIaE Nepes Kpeautopamm
OOpPXKHMKA B PO3MIpi Heona4eHoi CyMu. TakmuM YMHOM, NOnpu paHi-
LLle 3rafjaHi nepesary CBOro CTaTycy HernacHUii y4acHUK Hece pu3uk
BTpaTK B/IACHOr0 MaiHa yepe3 Ai1 3apeecTpoBaHOro yYacHuKa, SKuii
3[iICHIOE YNPaB/iHHSA A0ro MaliHOM.

LLloao 3060B’A3aHb TOBApPUCTBA, SIKi BUHUKAWM paHille i Ha Mo-
MEHT PO3MycKy TOBapuCTBa Lie He MPUNUHUANCL, TO BONOAiNELb
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MaiHa 3060B’a3aHUIA | Hagani IX BUKOHYBaTW. [py YoMy yXKe KONMWLL-

Hili HernacHWin y4aCHMK Mae NpaBO Ha OTPMMaHHS YacTUHK 3 1A0ro

NpUOYTKIB. 3 LiE0 METOI OMY rapaHTYETbCS MPaBO Ha OTPUMAHHS

(PIHAHCOBOTO 3BITY B KiHLi KOXXHOIO POKY & TaKOX Ha OTPUMaHHS [10-

BiZLKM MPO CTaH LUe He 3aBepLLEHNX CnpaBs NMPUMNMHEHOro TOBapUCTBaA.

Bigme>KyBaHHA Bif IHLW WX MPaBoOBiLHOCKH. HernacHe ToBapu-
CTBO BifPi3HAETLCA Bif NPaBOBIHOCWUH, WO BUHMKAKOTb MiXK CTO-
POHamMu A40roBopy MO3WKK 3 OMNMaToK BifCOTKIB B 3a/1€XHOCTI Bif
pe3ynbTaTiB AisNbHOCTI no3nyanbHMKa. Ha BigMiHY Bif 3ragaHux
3060B’A3a/1bHMX MPaBOBIAHOCMHUN YYaCHVKMN HEriiaCHoro ToBapucTaa
06’efjHaHi CNiNbHOK METOK BeAEHHS roCnoAapChbKOl AisIbHOCTI.
Kpim TOro, HernacHuiA y4HaCHUK Hece py3uK BTPaTW KOLUTIB YW iHLLOMO
MaiiHa y B1naaKy 36MTKOBOI fisifIbHOCTI TOBApUCTBA.

HernacHe ToBapuCTBO BifPi3HAETLCA BifJ TOBAPUCTBA LIMBISIBHUX
npaB (die Gesellschaft blrgerlichen rechts) Tim, Lo BCi y4aCHUKK OC-
TaHHLOro 6epyTb y4yacTb B ynpasniHHI TOBAPUCTBOM. BHecku yyac-
HVKIB TOBapUCTBA LBINIbHNX MPaB CTak0Thb iX CMi/IbHOK B/IACHICTIO.

BucHoBKW. BusHauyaibHMUMKN 03HaKaMy HErsiacHoOro ToBapucTea
€. 1) BiACYTHICTb CMifIbHOrO MaliHa TOBapuCTBa; 2) BiACYTHICTb iH-
thopmaLlii B KomepLiiiHoMy peecTpi LLI0A0 0COOW HErNacHOro yyacHu-
Ka; 3) HEMOX/IMBICTb BpaTy yyacTb B yMpaB/iHHI TOBapUCTBOM a Ta-
KOXX 0OMEeXeHHS BifNoBiJaIbHOCTi HErNacHOro y4yacHMKa BUK/IKOYHO
BapTICTHO Oro BHECKY; 4) y4acTb, IK NpaBuno, ABOX OCi6.

[aHe TOBapuCTBO Mae psf nepesar: 1) 0OMeXeHiCTb BiAMOBi-
[afIbHOCTi Y4aCcHMKa; 2) 0OMEXeHICTb AOCTyny A0 iH(opmaLii woao
BNacHuKa 6isHecy; 3) BifCYTHICTb HEOOXiAHOCTI MOCTIHOroO ynpas-
NHHA NIANPUEMCTBOM Ta BHECEHHS [04aTKOBMX KOLUTIB Ha BUMOTY
6iNbLLIOCTI CMiB3aCHOBHUKIB. TaKUM YMHOM, 3aKPiNIeHHs HErnacHoro
TOBapunCTBa MOr/10 6 OYTW OAHMM i3 LIMBINIbHO-NPABOBUX BaXKENiB Mi-
Himi3aLii CeKTopy TiIHbOBOT EKOHOMIKM B YKpaiHi.
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KoBanbiwbiH A.P. MpaBoBoii cTaTyc HernacHoro ToBapuuiectBa (Stille
Gesellschaft) B ABcTpuiickoii pecry6vke

AHanun3mpyeTca NpaBoBOI CTaTyC HErnacHoro ToBapuLLEeCTBa No 3aKoHOAAaTe b-
cTBy ABCTpUiicKoin pecny6aunkn. Ocoboe BHUMaHWe yfenseTcs Bonpocam ynpasie-
HUS, OTBETCTBEHHOCTM €r0 YYaCTHVKOB, NPeKpaLLeHNs feATeNbHOCTM 06LecTBa. AB-
TOp A€eNaeT BbIBOAbI O MPENMYLLECTBAX JaHHOW OpraH13aLMoHHO-MPaBoBO hopMbl B
COBPEMEHHBIX 3KOHOMWYECKMX YCNOBUAX YKpanHbl

KntoueBble croBa: HerflacHoe O6LLUECTBO, YYaCTHWK-NPeanpuHUMATENb, Her-
NacHbIli y4acTHWK, BKnag, Kommepyeckuii peectp

Kovalyshyn O. Legal Status of silent partnership (Stille Gesellschaft) in
Austrian republic

The article analyses the legal status of Silent Partnership. Particular attention
is paid to participants’ responsibility, management of silent partnership and its
termination. The author makes conclusions about the advantages of this form of legal
entity in Ukrainian legislation.

Keywords: silent partnership, partner-entrepreneur, silent partner, share,
Commercial register

Kosvk B.E.

MOCBIAYEHHA LWIHHMW NAMNMEPAMA
«ANIEATOPHUX MPAB»

YK 347.12

AKTYyanbHICTb AOCNIMKEHHA Ta NOCTaHOBKa npobnemu. 3a
TBepIPKEHHAM ArapkoBa M.M.: «[paBa, AKi CKNagatoTb 3MIiCT LiHHUX
nanepis, MOXyTb HaneXaTb A0 Pi3HWX KaTeropii NpuBaTHMX Npas.
UacTille 3a BCe BOHW Hanexatb [0 3000B’a3aibHUX npaB. [poTe
BOHW MOXYTb 6yTV TakOX pe4yoBMMM MpaBaMu, NnpaBaMy YIEHCTBA B
KopnopaLii abo XX NpeacTaBnsTM CO60H NMOBHOBAXXEHHS Ha 3/1iACHEH-
HS AilA, WO 3a4inatoTb Yy>Ky NpaBoBYy ctepy, TOOTO HanexaTb A0 Tak
3BaHMX CeKyHaapHux npae» [1, c. 7]. TpaguuiiHO BBaXXAETbCH, LUIO
npasa B 3MICTi LliHHOr 0 narepy NOBUHHI 6yTK 6e3yMOBHUMU, TOOTO iX
BVMKOHAHHSA He MOBWHHO CTaBUTUCA B 3a/1eXKHICTb Bij HaCTaHHA ne.-
HMX YMOB UM 3a/1eXKaTtu Bif, BUnagKy. Ha cborogHi nepes JOKTPUHOKO
LMBINICTUKMA Ta Teopiel LiHHMX nanepiB 30Kpema CTOITb MUTaHHA
LLLOA0 AONYCTMMOCTI «BTINIEHHS» NPaB 3 TaK 3BaHUX aneaTtopHuX (pu-
3MKOBUX) 3000B’A3aHb B 3MICT L|iHHOrO nariepy. Take 3aBaHHs Teopii
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06yMOB/IOETLCA MOSABOKO Ta IHTEHCMBHMM PO3BUTKOM KOHLEMNUii no-
XiAHMX LiHHMX Nanepis, L0 NOCBIAYYOTH aeaTopHi 30608’ A3aHHS.

CTaH HaykoBoOT po3pobku npobnemun. TeopeTUUHOMY aHanisy
npa., fKi MOXYTb BTINOBATMCA B LIIHHOMY narepi NpUCBAYeHi unc-
NeHHI npaui, 3okpema Arapkosa M.M., benosa B.A., Ma6osa A.B.,
Knuk HJI., KpaweHiHHikoBa €.A., Kupunosoi A.B., MypsiHa 4.B.,
Hepcecosa H./., Apouskoro B.J1. Ta iHwmx. MpoTe aHanisy aneatop-
HUX NpaB K efIeMeHTY 3MICTy LiHHOrO nanepy NPUCBSYEHi TiflbKu
CTUCNI 3ayBaKEHHS HayKOBLiB, AKi 34e6inbworo 3aimanmcb fOChi-
[DKEHHAMW NpaBoBOI MpUpoAn AepuBaTMBIB Ta MOXIAHWMX LIHHMX
nanepis. Ha cbOrogHi B JOKTPWHI He iCHYE YIiTKO apryMeHTOBaHUX
KOHLENLiV AK LWoA0 A0NYCTUMOCTI, TaK i WoA0 HeaonyCTUMOCTI iH-
Kopropawii pu3nKoBaHMX Npas B 3MICT LLiHHOMO nanepy.

MeTa gocnigxeHHs. BcecTOpOHHIA aHani3 AOMycTUMOCTI Mo-
CBifJUEHHSA LiHH/MW NanepoMm asieaTopHMX npas.

Buvknag ocHOBHOro martepiany.

1) AHaniz JOKTpPUHa/bHOT iHTepnpeTayii NOHATTA anea-

TOpHI 30600B%13aHHA Ta aneaTOpHi Npasa.

IMOHATTA aneaTopHOro oroBopy Ta 3060B’A3aHHA Ha CbOroAHI Ha-
Oy/10 LLUMPOKOr0 BXMTKY B LMBINICTUYHI NiTepatypi. ICHYe feKinbka
JocnifpkeHb, 6e3nocepeHbO NPUCBAYEHMX NpobsieMaM aneaTopHMUX
3000B’A3aHb, 30kpema KosaneHko O.B., MaiigaHHuk H.l., MaBneHko
M.B., Timyw I.C. Ta iHwwx. Tak Timyw 1.C. nig pusnkosmm (anearop-
HVM) [JOrOBOPOM PO3yMi€ OpPiEHTOBAaHY Ha BAayy, 36ir 06CTaBvH, BU-
NafloK TOLLLO Yrofy, B AKili 3araibHWi po3mip UM MOX/IUBICTb CaMOro
iCHYBaHHS 3yCTPIYHOro HaflaHHA Ha MOMEHT YKMaeHHS HEBiJOMMUIA,
L0 MOCTaB/IEHO B 3a/1€XHICTb Bifl BK/IKOYEHOr0 40 HOPUANYHMX YMOB
LibOro NpaBoYMHY BMUMALKOBOr0 KOPMAMUHOIO (hakiy (4is abo nogis) i
MOXXe BMK/IMKATW HeraTuBHWIA (NporpaLui, 30UTKKM, LWKOoAA), NO3UTUB-
HWiA (BUrpawl, BUroga, NpuoyToK) abo HynbOBWUIA EKOHOMIYHWIA pe-
3ynbTar [2, ¢. 5]. MNMpaBoBa npupoga aneaTopHOro A0roBopy, Ha aym-
Ky BYEHOI, Nosisrae B TOMY, LLO Lie MPaBOYUH i3 3H/XEHUM CTYrMeHeM
BIPOriHOCTI O4YiKyBaHOro 3yCTPiYHOro BMKOHaHHA 3000B’A3aHHSA, B
AKX PO3MIP UM Came iCHYBaHHSA 3yCTPIYHOro HaflaHHA MocTaB/IeHO B
3a/IeXHICTb Bifj HACTaHHA HOPUAMYHOIO PU3MKY - BUMALKOBOI 06CTa-
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BVHW, BK/HOYEHOT 10 YMOB 3a3Ha4€eHNX 40roBOPIB, L0 CIPUYNHSETb-
€A1 He30a1aHCOBAHICTHO MpaB i 060B’A3KIB 3i CTYMNEHEM X NPaBOBOro
3aXUCTY, IHLWNMKN HETUMOBMMUN YMOBaMMN BUKOHaHHSA 3a3Ha4eHuX 30-
60B’A3aHb [2, C. 5].

TepMiH «aneaTopHi npaBa» ()akKTUYHO He BMKOPWUCTOBYETLCS B
LUMBINICTUYHMX AOCNIMKEHHAX. TUM He MeHLUe, SIKLLIO iICHYHOTb ane-
aTopHi (PM3MKOBI, CTOXaCTMYHO OOYMOB/EHI) 3000B’A3aHHS, TO iX
3MICT NOBMHHI CKNajaTu came aneaTopHi Npasa Ta 060B’A3KU. Tomy
BUKOPWCTaHHA Takoro TepMiHy B HALIOMY AOCNIIXKEHHi BBaKAEMO
onpaBaaHuM. MpoTe GinbLU TpaaMLIAHOK ANS AOKTPUHM € KaTeropis
«YMOBHI npaBa», L0 BigobpaXKae AeLL0 CYMiKHY KaTeropito noHAT-
THO «a/eaTopHuX npas» [3, . 7]. Ha »aib B Mexax JaHoro Aocii-
[PKEHHA MW He MOXXEMO A03BO/IMTW cobi Ginbll AeTasibHO CriBBif-
HOCMTW Ui KaTeropii. 3a3Ha4yMmMo, WO B AOKTPWHI He ICHYE €AMHOrO
nigxody LWofo keanigikauii npaBoBoi Npupoan Takmx npas. Cepep
iICHYOUMX KOHLEMLiil yMOBHUX Ta aneaTopHWUX Npas 30Kpema chif Bu-
LiNUTU KOHUENUiT NpaB O4YiKyBaHHS, CEKyHAApPHWUX MpaB, iHCTUTYTY
sui generis, yMOBHMX 3000B’A3aHb SK AOMOMDKHMX 3000B’s13aHb Ta
YMOBHMX NPaBOBiAHOCUH K NPaBOBigHOCUH 6e3 MnpaB Ta 060B’A3KIB.
Ha Hawy gymMKy HaibinbLl onTUMa/IbHO € iHTepnpeTauis anearop-
HUX MNpaB B SKOCTi 3BMYaNHOro 3060B’A3a/1bHOr0 NMPaBOBIAHOLLEHHS,
B IKOMY BMHUKAKOTb NpaBa Ta 000B’A3K1 3 MOMEHTY 0r0 3iACHEHHS.
Takoi > no3uuii goTpnmyeTbcs BacHes B.B. Ha iioro aymky, yroga
nifg BiAKNafabHOK YMOBOK NMOPOLKYE 3060B’A3aHHSA BXXE B MOMEHT
T 30iACHEHHS, @ HACTaHHS YMOBM TiflbKM BHOCUTb YiTKICTb B MUTaHHS
Npo HeOOXiAHICTb Ti BUKOHaHHSA [3, ¢. 15]. Ha AyMKy BUYEHOro TaKuii
nigxig HabiNbLLl ONTUMaNbHWIA 3 TOUKM 30pYy NPakTuku [3, c. 15].

Omxe, aneaTtopHi NpaBa BUHMKAOTb 3 MOMEHTY BUMHEHHS afiea-
TOPHOr0 NPaBOYMHY, 3a CBOEID MPUPOLOKO € 3060B’A3a/IbHUMMN Ta pU-
3MKOBaHUMK, CTOXaCTUYHO 06YMOB/IEHUMM MpaBamMu.

2) Ornag No3uuin BUYEHMX, SIKi 3anepeyyl0Thb A0MYyCTUMICTb

iHKopnopauii aneaTOpHUX Npae B 3MICT LiHHOro nanepy. Bucnos-
NHOBaHHS NpefCTaBHUKIB KNacU4HOT Teopii LiHHMX nanepiB: Arapko-
Ba M.M., Hepcecosa H.O., MNob6egoHocuesa K.M., Liutosuua IM.I1.,
LLlepwieHeBnya I.®., He L03BONAIOTL 3pOOUTU MEBHUX OAHO3HAYHUX

BMCHOBKIB OO TOrO YM MOXYTb &1eaTOpHi npasa BTi/KOBATUCS
B LiHHOMY Manepi 4um Hi, agpke KnacuU4yHi aBTopy L€l npobnemn He
nigHimanm. Tak Hepcecos H.O. cTBepapKyBaB: «Y (hopmy narnepis Ha
npeg’aBHVKa MOXYTb OyTv BTifeHi OyAb-AKi LMBINbHI NpaBa, 34aTHI
[0 eMaHcunauii Bif, 0COGUCTOCTEN NEPBMHHMX YHYACHUKIB, THLWIMMU
cnosamu - npuaaTHi Ans uMpkynauii. 3okpema, X NpeaMeTom mo-
XyTb BYyTY SIK 3060B’A3aU1bHi, TaK i peyosi npasa» [4, ¢. 282]. MpoTte
MPO BUK/OYHY 6E3YMOBHICTb TaKMX MpaB aBTOp He rOBOPWB.

BapTum yBaru € TakoX TOI (hakT, L0 nepeBaxkHa 6iNbLUICTb J0-
PEBOMOLIAHNX LMBINICTIB BiAHOCUAM A0 KaTeropii WiHHUX nanepis
notepeliHi 6inetn Ta cTpaxosi nonick. bes cymHiBy, npasa, sKi Mo-
CBIYYIOTb Ui JOKYMEHTM € KNACUYHUMM a/1eaTOPHUMU MpaBamu.

MpoTe aHasi3 BUCNOB/IKOBaHb BYEHUX JOPEBOOLLIHOT eNoXK He
[103BONSIE BiAMOBICTM Ha 3aNUTaHHA YK TifIbKX BUTPALLIHI NOTEpeiHi
6ineTn um Oyab-AKi 10 MOMEHTY MPOBEAEHHS POo3irpally BW3HaBa-
nncb LiHHMMK nanepamun. Tak Hepcecos H.O. cTBepaKyBaB, WO «i3
3HAYHOT KiNbKOCTI NnoTepeliHnX 6ineTis 0aMH abo obmexeHa iX Kinb-
KiCTb HafatoTb X BONOAINbLSAM NPaBO BUMaraTtu Bif 60pXHMKaA, KNI
BUNYCTMB NOAIGHI 6iNeTn BM3HAYEHY rpoLLoBy cymy. paBo Ha Taky
BUAAYY BMSICHAETLCS XXepeboM. Mu BigHOCMMO NOTepeiHi 6inetn Ao
rPOLLOBKX Narepis, Makoumn Ha yBasi Ty KaTeropito ix, no akum 3abes-
MeYyeTbCca NEPEMOXLIO IPOLLIOBA CyMa, a He Oyab-sika apyra iHavBI-
[lyanbHO BM3Ha4eHa piu» [4, c. 221].

LimToBuy M.MN. cTBepAKyBas, L0 NOTepeliHi nanepu - nanepu 3
BUrpallamu, BOHV nepegbadatoTb B C06I 3060B’A3aHHS - BUMMATUTM
KpeauTopy nanepy BUrpaLl, KW 3a )xepebom Bunage Ha nanip, Big-
MoBiJHO [0 mpasun Trpaxy [5, c. 112].

OTmxe BefbMM CKTagHO 6e33anepeyHo CTBepPLKYBaTU Uu Ti/IbKK
NOTepeiHniA 6ineT 3 MOMEHTY BUrpalLly, a CTPaxoBuUiA MOAIC 3 MOMEHTY
HacTaHHS CTPax0BOro BUMALKY CTaBan LiiHHAMK nanepamu Ym 3 Mo-
MEHTY X BUNYCKY He3aNeXHO Bifl HACTaHHS BKasaHUX nogii. o Toro
K B JOPEBO/HOLiAHIN LIMBINICTULLI HE PO3MEXOBYBANMCH LiiHHI Manepu
Ta NeriTMmaLiiHi nanepu i 3Haku, iHKOAM 4acTO OKPEMO Bif BflacHe
LiIHHMX NnarnepiB po3rngAasnch nanepw Ha Npes’aBHIKa, B PaMKU AKX
BXOAWAM | neriTuMaviiHi nanepu. YiTke po3MeXxXyBaHHA LiiHHWX nane-
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piB Ta NeritumayiinHmx nanepis NPOCNiAKOBYETLCA TifIbKM B Mpausax
Arapkoea M.M. [1, c. 59-60].

30BcCiM iHLWA cuUTYyaLif, WoA0 afeaTopHUX Mpas B 3MICTi LLiHHOMO
nanepy B Cy4acHii Teopii LiHHMX nanepiB. TakK Ha AymKy Myp3iHa
[.B. y uiHHOMY nanepi moxe 6yTV BUPaXEHO TiflbKW OHOCTOPOH-
He 6e3ymMoBHE 3000B’A3aHHSI 0CO6M, 3000B’A3aHOT 3a LIIHHUM Mane-
pom [6, ¢.7]. Apoubicuin B.J1. BBaXaE, L0 LiHHI nanepn noceigyyoTb
6e3yMoBHi MaliHOBI npasa [7, c. 138]. be3knyouin |.A. CTBEpMXKYE:
«BupaxeHe y LiHHOMY nanepi NpaBo MOBWHHE GYyTW BU3HAYEeHUM,
O[HO3HAYHUM | 3PO3YMINIUM 3 TEKCTY AOKYyMeHTa» [8, c¢. 135]. AHa-
NOTiYHUMKM € NO3ULIT i NepPeBaXKHOI BiNbLLOCTI IHLLIWX NpPeACTaBHUKIB
YKPaiHCbKOT Ta poCilicbKol Teopii LiHHMX nanepis.

Ha nepwmidi nornsg, moxe Bugatucs, Lo 6e3yMOBHe MailHOBe
npaso, Mpo ke BeAyTb MOBY BUEHI, MOXe MaTh XapakTep aneaTopHo-
ro. MpoTe Taknil BUCHOBOK CMPOCTOBYETLCA MOAA/IbLUNM aHasi3oM X
BUCMOBMIOBaHb. Tak HApoubKuii B.J1. aHanisytoun npasoBy npvpoay
NoTeperHoro 6ineTy Ta CTPaxoBOro noaicy CTBepAKYeE, 3 0AHOro 60Ky
MOXHa MPUNYCTUTHK, LLIO caMe 3 MOMEHTY, KOMW Ha NoTepeinHuii 6inet
BMNaB BUrpaLl, a CTOCOBHO CTPax0BOro CBifoLTBa abo nonicy HactaB
CTPaxoBWil BUNALOK, PO3rnsayBaHi nanepu i CTaloTb LiHHUMK, a iX
B/TACHMKM HabyBatOTb NMPaBO BUMOMK. 3 ApYyroro 60Ky, noTepeiHi 6i-
NeTn i CTpaxoBi Nonicu, He3BaXXatouM Ha ix 3Ha4Hy NoAiOHICTb A0 LjiH-
HMX nanepis, He MOXYTb OyTW BiAHECEHUMM [0 HUX [7, ¢. 138]. CBili
BMCHOBOK BUYEHWUIA apryMeHTYe HAcTYMHUM YMHOM: 1) neritumailini
nanepu He NpuM3HadeHi Ans 3abe3neyeHHs 060pOTO3AaTHOCTI Npasa,
SIKe CTaHOBMTb IX 3MICT; 2) BUAW LIHHUX NanepiB BCTaHOB/HOOTHCA
3aKOHOM; 3) KpiM npej’sBMeHHs LOKYMeHTa NS BUKOHaHHSA 30008 8-
3aHHS HeoOXifHO, W6 Ha noTepelriHuniA 6ineT npunas BUrpaLl, a cTo-
COBHO CTPax0BMX CBIJOLTB HAaCTaB CTPaxoBuil BUMajoK; 4) noTepeiiHi
6ineTu i cTpaxosi CBIZOLTBA 3 MOMEHTY X BUMYCKY B LBI/IbHWN 060-
POT (DYHKLIOHYIOTb AIK JOKYMEHTW, (DaKT BOSIOAIHHA AKUMW He Aa€ 1X
B/TACHWKY HISIKUX MailHOBMX Mnpas. [puyomy 3HayHa (a MOXIu1BO, i
nepeBaXkHa) YacTMHa BUMYLLEHWX NOTepeinHNxX 6ineTis (Kpim GineTis
TaK 3BaHOI 6e3nporpaLuHoi IoTeper) i CTPaxoBMX CBIJOLTB HIKOMN i
He OyayTb pO3rNAfaTucs AK LOKYMEHTU, L0 HafatoTb TX BNacHUKam

BiAMOBIAHI MaiiHOBI Npasa. B Toi yac AK LiHHI nanepy NOCBiAYyOTb
6e3ymMoBHiI MaiiHOBI nmpasa [7, c. 138-139]. MpoTe AYMKWN BYEHOrO €
HenocnifOBHUMM, OCKifIbKN B Lili ke npawi aBTop pobuTb MeBHi Bifg-
CTYNW Bif BULLE CKa3aHWX Te3, a[pKe PO3r/isfac K BUA0BY KOHCTPYK-
Liit0 LiiHHOT O Nanepy ¢’rouepc Ta onLioH (6e3 3aCTePeXKeHHS, O HAM
PO3rNALAOTLCA TiNIbKM NOCTaBOYHI LepunBaTvBK), AKI MOCBIAYYHOTb
came rpaBa 3a XapakTepom CTOXaCTUYHO O6YMOB/IEHI. APryMeHTU
NPOTW LIIHHO-NaMnepBoi NPMPOAN NOTEPENHOro GINETY Ta CTPAXOBOro
Monicy € HeAOCTATHLO NEPEKOHNMBMMM Ta MOXYTb ByTV CNPOCTOBaHI
Tak: 1) TOl (hakT, L0 JOKYMEHT Yy OifbLUOCTI BMMaAKiB He nepena-
€TbCA He POBUTL MOro HeOOOPOTO3L4ATHUM, aKe HILLO He NepeLLKoa-
XKa€ BNaCHWKY BiUy>XXUTWN NOTEPeiHNIA BineT Ym CTpaxoBmii Nonic Ha
npeg’aBHMKa 6e3 3rofn KOHTpareHTa; 2) HOMIHaTUBHICTb € (hopMasib-
HOK 03HAKOH Ta (PaKTUYHO HIYOro He rOBOPUTb MPO CYTHICTb JOKY-
MeHTa; 3) 6e3CyMHiBY NpaBO NOCBiAYeHE TaKUMK OKYMEHTaMU € CTO-
XaCTUYHO 06YMOBMIEHVM (aNeaTopHUM); 4) 0YEBMAHO LLIO 3 MOMEHTY
BUMYCKY TaKWiA [LOKYMEHT He NocBifvye 6e3CYyMHIBHUX MaiHOBUX
npa., BiH MOCBifYYe NPaBo Ha y4yacTb Y po3irpaLli Np1M3oBoro oHay
noTepei abo 11 OKpemoro Tupaxy, a CTPaxoBWid MOIC Ha OTPUMAHHSA
CTPaxoBOi BUNNATN Yy pa3i HacTaHHs CTPaxoBOro Bunaaky. To6To eau-
HAM KPUTEPIEM, LLIO BIAMEXOBYE Ui AOKYMEHTW Bif LiHHUX nanepis
3a/IMLLIAETHCA XapaKTep npasa, Lo NOCBiAYeHE HUMW. Y 3B’A3KY 3 LM
6iNbLUICTb CyYacHWUX LMBINICTIB BiAHOCATL NOTEpeliHi 6ineTn Ao ne-
riTMMalinHmx nanepie. MNpoTe 3ycTpivatoTbea iHLWI AyMKW. 30Kpema
Bnepwe nicns po3nagy CPCP npono3sunuito BifHECTW BUIPaLLUHWIA N10-
TeperHWii 6ineT A0 LiHHMX NanepiB 3anponoHyBana BakyniHa "A. [9,
C. 5]. o iHBECTULIHMX LliHHMX NanepiB BiAHOCUTL BUrPaLLHi 6ineTu
rpoLLOBO-PeY0BOi noTepei Takox benos B.A. [10, c. 149]. OcTaHHIM
yacom TaKy XX npono3uuito nigrpumana KoaneHko O.B., ika BBaXXae
3a HeoOXigHe BUrpallHi NOTepelHi 6ineTy BU3HATK LiHHXMKX nNane-
pamMmn Ha piBHI LIK P® [11, c. 6]. Taka no3uuis BY4eHUX LLe pa3 nig-
Kpec/toe 3anepeyeHHs 4onyCTUMOCTI NOCBIAYEHHS LiHHUM Manepom
afieaTopHUX npas.

3) Ornsg No3nuin BYeHKX, AKi NI TPUMYIOTb AONYCTUMIC

iHKOpropaLiianeaTOPHNX Npas B 3MICT LIIHHOro nanepy. He 3Baxa-

NILELD XNDOMAVH MHCISE
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04N Ha TOTasIbHe JOMiHYBaHHA KOHLENLiT HeAonyCTUMOCTI iHKOpMo-
pauii aneaTopHMX NpaB B 3MICT LIIHHOI O Nanepy B Cy4YacHili JOKTPWHI,
3’ABNAOTLCA AYMKM NPO iCHYBaHHS TaK 3BaHWUX «PU3NKOBUX» LIHHUX
nanepie. Tak Ma6os A.B. npornoHye noxigHi ¢iHaHCOBI IHCTPYMEH-
TU HALINIUTU NPABOBUM PEXMMOM LiHHOMO Mmanepy Ta BigHECTW X [0
KaTeropii LiHHMX narnepis MigsuLLEHOr0 pU3nKy [12, c. 14-15]. Kupu-
noea A.B. B cBOEMY amcepTauiiiHOMY AOCAIMKEHHI CTBEPMXKYE, LLO
ONUIOH eMITEHTA € OLHVM i3 BapiaHTIB Xe[pKyBaHHA PU3MKiB (CTpaxy-
BaHHS PU3KKIB Bif, 3MiHN LiH, e «3aCTPax0BaHOK 0CO600» y BUMaf-
Ky 3 OMLiOHOM BUCTYMAaE MoKyrneLb OrLioHa eMiTeHTa), B pesy/bTari
4oro BYeHa pobuTb BUCHOBOK MPO aneaToOPHUI (PU3MKOBUIA) Xapak-
Tep OnLioHa eMiTeHTa, KWIA BOHa po3rnsaae B AKOCTI BUAY NOXiAHOro
LiHHOro nanepy. [13, c. 5-6]. BoyeBnab A0 NPUXUNbHUKIB KOHLENLT
[IONYCTUMOCTI BTI/IEHHA aneaTopHUX MNpaB B 3MICT LiHHOIO nanepy
CNij, TaKOX BiJHECTU BCiX AOCNIAHUKIB, AKi NIATPUMYIOTL LIHHO-Na-
nepoBy NPUPOAY PO3PaxyHKOBUX AepUBATUBIB.

TuvM He MeHLUe MOMnpu HasaBHICTb 3HAYHOT KiNIbKOCTI NpefAcTaB-
HWKIB ABOX MiAX0AiB, NO3ULIT BYEHNX HE I'PYHTYHOTLCS Ha 6Yyab-AKii
Cepino3Hili aprymeHTaLii, 30e6inbLIoro K hakT Heo6XiAHOCTI NOCBia-
YEHHSA LiHHUM Nanepom BUKIKOYHO 6e3YMOBHUX, OAHO3HAYHUX NpaB
Tak i (PakT JOMYyCTUMOCTI aneaTopHUX Npas B 3MICTi LiHHOro nanepy
PO3rNAAAETLCA AK HesanepeyHa KOHCTaHTa, WO He noTpebye Oyab-
AKNX JOBEfEeHb UM JOAATKOBUX 00I'PYHTYBaHb.

4) OO6rpyHTYyBaHHS HEOOXiAHOCTI AONYCTUMOCTI iHKOpropa-

il aneaTopHMX NpaB B 3MICT LjiHHOro nanepy. OTXXe, Ha CbOroAHi
nepeBaXkHa OINbLIICTL MPeACTaBHUKIB Teopii LiHHWX nanepis Bif-
CTOKOKTb HEMOX/MBICTb NMOCBIJYEHHSA LLIHHAM NarnepoM aneaTopHMX
Mnpa., B TOW e Yac iX No3uLis He BUAAETLCA 0COBMMBO apiyMeHTO-
BaHO0, a Haragye GinbLue JaHWHY KOHCEPBATUBHWM MOJIOXEHHSAM Te-
opii. B icTopii topucnpyaeHuii BigOMi HEMOOAMHOKI BUMAAKKM, KON
(hopmaniam Ta KOHCepBaTU3M npaBa He CNpuUsAB PO3BUTKY TOProBoro
o6opoTy. BapTo TifbkM 3ragatu, WO He AonycKanacb 3amiHa CTOpiH
Yy 3000B’A3aHHSX B CTapoJaBHbOMY PuMi, Mi3Hille X 3060B’3aHHS
noYyano BTINOBATUCA B JOKYMEHTaX Ha Npef’sBHWMKA, a Ha CbOrOAHi
PO3pO6MEHO AeKifbKa PUANYHUX KOHCTPYKLT 3aMiHW CTOpPIH B 30-

608B’A3aHHI ab0 X BapTO 3rafaty HefoNyCTUMICTb MPeACcTaBHULTBA
B CTapoaBHbOMY PuMy, CbOroAHi X iCHYE OKpema rpyna Aorosopis
NpPO HaflaHHsA NocepeaHULLKNX NMOCYT.

Ha Haly AyMKy He BapTO po3rnsgaTtyi Teopito LiiHHUX nanepis Ak
LLOCb pa3 i HazaBXAW fAaHe, K CYKYMHICTb JOrM, LLIO HiKOMN He 3Mi-
HATbCA. Tak ArapkoB M.M. cTBepaKyBaB, LLIO TEOPIs LiHHUX NarnepiB
BMPOC/a i3 TEOPETUYHOIO aHanizy OKpemmx BUAIB LIIHHMX nanepis.
Oco6n1BO BeNMKE 3HAYEHHS Mann Teopis nanepiB Ha Mpea’sBHUKA i
30KpeMa BeKcefibHe npaso [1, ¢. 57]. ToX 3p03yMino, Yomy Knacmka
He BM3HAE MOX/IMBOCTI MOCBIAYEHHA LiHHMM NarnepoM aneaTopHuX
npa., amXe B TOI Yac TaKUX AOKYMEHTIB NPOCTO He iCHyBano. 3BiCHO
[0roBOPU Ha Pi3HULIKO B AOPEBOMOLIAHI Yack Mann Micue, ane BOHU
He CTa/In CTaHAapTU30BaHUMM Ta BUCOKO NIKBIAHUMU, PaKTUYHO Hi-
XTO He po3rnsgas ix fK iHCTPYMEHT Xe[PKYBaHHS, a MepeBaXHO AK
CMNeKYNATUBHI onepauii, Wo € 4onyCcTUMUMK ANA NiANPUEMHULBKOT
NPaKTUKKU. TOX LLIJIKOM MOX/IMBE Ha CbOTOAHI KOPEryBaHHs TpaauLii-
HMX NOCTYynaTiB Ta AONYCTUMICTb BU/INEHHA 060POTO3AATHUX PU3N-
KOBWX [JOKYMEHTIB.

A 4om 6U i1 Hi? Hemae HiYoro 6inbLu WKIAAMBOTO 419 NPaKTUKN
LMBINLHOMO 060pOTY AK HeobrpyHTOBaHi 3abopoHU. O6opoHO34AT-
HICTb afeaTopHMX MpaB fK B YHIBEPCA/IbHOMY TaK i CUHTYNSPHOMY
NPaBOHACTYNHULTBI He BUK/IMKAE YKOLHOTO CYMHIBY. TOX 4OMY He
MOX/IMBE MOCBIAYEHHS 060POTO34ATHUM AOKYMEHTOM (LLiHHMM nare-
pom) asneaTopHoro npasa? MpaBo Ha OTPYMaHHA BapiauiiiHOT MapXi
€ TakmM, Lo 6e3 CyMHiBY npuaaTtHe 4nd 060poTy. AKLO Take npaso
CTaHOBUTb MEBHWI IHTEPeC 418 KPeanTopa, SKLLO BiH TaKUM YMHOM
CTpaxye BnacHi pUsnKy B NiANPUEMHULbKIA AiSNbHOCTI, AKWO MO-
XYTb BUSABUTMCA Gaxkarodi /oro npuadaTty, YoMy 06MexyBaTh oro
CMpOLLEHY 060pOTO3AaTHICTb. B iHWOMY BUMAAKY MW MOBWHHI Bif-
CTOHOBATWN HeAONYCTUMICTb iHKOpMopaL il NpaB Ha AMBIAEHAN B 3MiCT
aKLii, agpke Ha MOMEHT HaOyTTs TAKOro MpaBa aKLiOHEp He MagE »Kof-
HMX Bi[JOMOCTe CTOCOBHO MOMEHTY Ta KifIbKOCTI HapaxyBaHHS AuBI-
JleHAiB, 6inblLe TOro LinkoM MMOBIpHa cuUTyaLlisl, WO BiH IX Hikom i
He OTpUMyBaTMMe. FAKLLO XX AOTPUMYBATUCS Takoro pyxy AyMKW pu-
3MK B Til UK iHLLIV Mipi ab0 X He BU3HAYEeHICTb CTOCOBHO BUKOHaHHS

N3LVLD XNAOMAVH MNHJISE
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0060B’A3KY 3a LiHHVMM MNanepom MOXXHa BIfLIYKYBAaTU Y/ He B KOXHI
BWZOBI KOHCTPYKLIT LLIHHOTO Manepy.

Ha Hawy AymKy iCHYIOTb TPU MOX/MBI CNOCO6U PO3B’A3aHHA
npobnemu:

1) Ha3BemMO MOro yMOBHO KOHCepBaTMBHWUM - CNij BW3HATK
MPUHLUMNOBY HEMOX/IMBICTb [epMBaTMBIB Ta IHLUMX AOKYMEHTIB, LLO
MocBigyytoTb aneaTtopHi 30060B’si3aHHS, BMUCTYNaTk B PONi LiHHOIO
nanepy i B NoAansLIOMy po3rnagatv ix B AOKTPUHI Ta 34iiCHIOBaTH
npaBoBe pPeryntoBaHHA B MeXax [0rosipHoro npasa (pisHoBup ane-
aTOPHMX MPaBoYmMHiB). MO3UTUBHMM B TaKOMY BUMALKY € Te, LLO He
NPUXOANTLCS PYWHYBaTU JOrMaTiB POMaHO-repMaHCbKOi Teopii LjiH-
HMX nanepis. HeraTMBHMM cnif, BU3HATW BIACYTHICTb PEXXUMY CMpO-
LLLeHOT 060pOTO34aTHOCTI, 30KpeMa Ana AepusaTtusis, 06ir npas, LU0
HMMKW NOCBIAYYHOTHLCSA, MOXE 3[iACHIOBATUCA B 3ara/lbHOMY LMBIflb-
HO-NpaBoBY NOPAAKY (aKT1BHA ab0 MacvBHa Lecid, fenerauis, 3aKoH-
Ha Lecisi ToLlo).

2) HoBaTopcbKkuid. LLiKOM MOX/MBO BU3HATW [epuBaTVBM OK-
pemvM 06’°€KTOM LMBINIbHUX NpaB. OCKifbKU BOHW He MOXYTb ByTK
BU3HaHi LiIHHUMUW nanepamu, NpoTe BOHW BUCOKO NiKBiAHI Ta npuaar-
Hi 4ns 06iry, TO cnif BUAIANTY X B OKpeMy rpyny 06’eKTiB LMBifb-
HWX npasa. Mo3VTUBHUM € Te, WO AepMBaTMBK CTal0Tb 060POTO3AAaT-
HUMU (Ha HUX He MOLUMPHOBATMMYTLCA NpaBuia Mpo 3amiHy CTOpiH
B 3000B’A3aHHI), 32 YMOBMU, L0 3aKOHOAABLb CTBOPUTL BifMNOBIgHWIA
NpaBOBMIA PeXXUM Ta BHeCe BifnoBiAHI 3miHu fo LUK, aepvBatmnemn Ma-
TUMYTb CBIli 0CO6/IMBUIA NPABOBUIA PEXMM, 0 TOFO X 3HOBY XX Takm
He MOTPIGHO NepecTynaTy yepe3 KAacWuyHi nigxoan. HeratueHum €
Te, WO Takuid Nigxig He cnpusTUMe cucTeMaTm3alil HOpMaTUBHOIO
matepiany B LIK, afmke HaBiTb BUAINEHHS AepuUBaTUBIB AK OKPEMOrO
006’eKTY UMBINIbHMX MpaBa Npu3BeAe [0 TOro, Lo 6iNbLUICTb HOPM MPO
LiHHI nanepn noLMpOBaTUMYTLCA Ha fepvBaTveu (06ir, npasunno
npo ny6niyHy AOCTOBIPHICTb Ta iHLLUI HOPMMU, LLIO CTOCYHOTLCA BCHOIO
IHCTUTYTY LIHHMX MnanepiB, a TakMx HOPM B 3aKOHOAABCTBI AOCUTb
3HaYHa KifnbKicTb). AK cTBepmpKye CyxaHoB €.0. 06°eKTU LMBINbHUX
npae Bifpi3HAIOTLCA OAWH Bif O4HOIO MPaBOBUM pexumom [14, c.
234]. depviBaTMBM BOYEBUD, HaBiTb Oyayuu BUAiINEHI B CaMOCTIiHI

00’eKTW, He ByayTb MaTh OCOG/IMBOrO PEXUMY, OCKIfIbKN Ha HUX MO-
LLUMPHOBATMMYTbLCS 3ara/ibHi HOPMK NPO LiHHI Nanepun. Ha Hawy aym-
Ky He BapTO HeBMMpaBAaHO MHOXWTW MPaBoBi peXxumMun. Lo Toro x
HeOCKOHaNICTb TaKoro Migxo4y MY MOXEMO MPOCTEXMUTK 3 JOCBILY
Pecny6niku KaszaxctaHy. Mpo HefoUiNbHICTb PO3LifbHOro NpaBoBoro
PeXMMY LiHHMX nanepis Ta CTPOKOBMX KOHTPAKTIB BefyTb MOBY i OK-
pemi poCiiicbKi AOCAIAHWKN.

3) PagukanbHUin. PechopmyBaTh 3actapifni SOrMu LMBIMICTUKN

Ta BM3HATWU JepuBaTuBY LiHHMMK nanepamu. MO3UTUBHUIA MOMEHT
nonsrae B TOMy, L0 AeprBaTUBK OYLyTb BU3HaHI 0COG/IMBOLO IPYMoto
LiHHMX Manepis, TaK Hanpvknag TOBapOPO3MNOpsAAYI LiHHI nanepu

TaKoX Mat0Tb CBOK) OCOGMMBICTb, afKe BOHW MOCBifYYHOTb B3aEM-

Hi npaBa Ta 000B’A3KM1, NPOTe BiNbLIICTb UMBINICTIB NPaKTUYHO He

OCMOPIOKTH X LiHHO-NanepoBoi NpuUpoan, TOMY L0 TakWil nmigxig

JOUINbHMIA AK 3 NPaKTUYHOI TaK | TeOPeTUYHOT TOYOK 30py. Ha fe-

pUBaTVB MOLUMPIOBATUMETLCA 3aras/ibHUiA NPaBOBUIA PEXUM LiIHHUX

narnepiB. HeratMBHMM € Te, WO A0BEAETLCS BiACTYNUTY Bif AOrmaris

Teopii LiHHUX narnepiB Ta BU3HATU MOX/IMBICTb NMOCBIAYEHHS LiHHUM

nanepom afeaTopHOro npaea. Ha Hallly AyMKY OCTaHHiA nigxiz € Haii-

6iNbL ONTUM&a/ILHUM, a fjBa NOMNepeHi € AeCTPYKTUBHUMM 418 PO3-

BUTKY PUHKY MOXiAHMX (DiHAHCOBMX IHCTPYMEHTIB.
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B cTartTi aHanisytoTbca npobnemMy NocBifYeHHS aneaTopHUX LMBIIbHUX MNpaB B
3MICTi Pi3HUX BMAOBMX KOHCTPYKLIV LiHHKX nanepis. [JOMiHyHO4OH BACTYNAE fyMKa
Npo HEMOX/UBICTb MOCBIAYEHHSA aneaToOpHUX LMBISILHUX NpaB B 3MICTi Pi3HUX Bu-
[OBUX KOHCTPYKLi/ UiHHMX nanepiB. MailbyTHe KOHLUENLiT aneaTopHUX LMBISIbHUX
Mnpas B 3MIiCTi Pi3HMX BUAOBUX KOHCTPYKLil LiHHMX nanepis cMCTeMaTU30BaHO B TpU
BUCHOBKW: KOHCEPBATVUBHUIA, iHHOBALiiHWIA, pafuKanbHUIA.

Kno4yoBi crioBa: aneatopHi Npaga, aneaTopHi 3000B’A3aHHS, NOXiAHI LiHHI na-
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Kosblk B.E. YocToBepeHWe aneaTopHbIX Mpas LeHHbIMU 6yMaramu

B cTatbe aHanM3npyroTcs Npobaembl yA0CTOBEPEHNSA aneaTopHbIX MpaXaaHCKuX
MpaB B COAeP>XaHWe PasnyHbIX BULOBbIX KOHCTPYKLMWIA LeHHbIX Bymar. JoMuH1pyeT
MbIC/Tb O HEBO3MOXHOCTW YI0CTOBEPEHNS aneaToOPHbIX rPaXKAaHCKUX Mpas B COAep-
XKaHue pasfMyHbIX BUAOBLIX KOHCTPYKUMIA LeHHbIX Oymar. Byfylime KOHLenuum
aNeaTopHbIX FPXKAAHCKMX NpaB B COAEMKaHWUM PasNYHbIX BUAOBLIX KOHCTPYKLWIA
LieHHbIX Bymar cMcTemMaT3MpoBaHO B TPU BbIBOAA: KOHCEPBATWBHbIM, VHHOBALWIOH-
HbIiA, paguKaiHbIi.

KntoueBble c/oBa: aneaTopHble Npasa, aneaTopHble 0653aTe/bCTBa, NPOU3BOA-
Hble LieHHble Bymaru, Mpoun3BoAHbIE (IMHAHCOBbIE MHCTPYMEHTbI, IOTEPEiHbIA 6UneT.

Kozyk V.Y. The incorporation of risky rights by valuable papers.

The article deals with the problems of incorporation of risky civil rights into the
contest of different kinds ofthe valuable papers. The domination of the thought about
impossibility of certificate of risky civil law rights by all kinds of valuable papers
constructions in the civil law science and the theory ofvaluable papers is claimed. The
future ofthe conception ofrisky civil rights incorporation into the contest of different
kinds of the valuable papers is systemized into three conclusions: conservative,
innovative, radical.

Keywords: risky rights, risky obligations, derivative valuable papers, derivative
financial instruments, lottery note.

Koznos A.M.

NMPABOBUIN CTATYC JEP>XABHOIO
3AMOBHWKA Y AOTOBOPI NMOCTABKN
TOBAPIB 3A AEP)XABHUM 3AMOBJ/IEHHAM

YAK: 347.4

AKTyanbHicTb Temn.[loroBopn y skmx 6epe y4acTb AepaBa,
ab0 fepXKaBHi OpraHu, ycTaHOBW, OpraHisauii 3aBxan 6ynu npeamve-
TOM 0CO6/MBOT yBarn CycninbCTBa, OCKiNbKU Lji CYy0’€KTU 3a CBOEHD
MPaBOBOK MPUPOAN HagiNeHWin cneungiyHNMN NOBHOBAKEHHAMM, i
npy TOMY NOBMHHI BiANOBIAaTM BUMOram, AiKi lep>kaBa cama BCTaHOB-
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Kosnos A.M,

NHOE ANA BCIX CYy6’EKTIB LMBINIbHUX MPaBOBIAHOCUH i HECYMNepeynTy
M. CTOpOHU, a came [iepXKaBHUIA 3aMOBHUK, Y JOrOBOPI NOCTaBKM TO-
BapiB 3a [lep>kaBHUM 3aMOBJIEHHAM He € BUHATKOM 3 LibOr0 npasuna.

CTyniHb HayKOBOI po3po6Kn npobnemu. LOCAimKeHHS OKpe-
MUX acMeKTiB AaHoi npobnemm nposoannu B.B. Jlyup, I.1. BaHaceBuy,
B.C. LLepbuHa, I".B. MpoHceka, O.A. bengHesny, HA.B. MeTpyHeHKO
Ta iHLWi.

MeToto L€l CTaTTi € BU3HAYeHHS1 0COGMMBOCTI yYacTi AepykaB-
HOro 3aMOBHMKa Y JOr0BOPI NOCTaBKM TOBapIB 3a Jep>XaBHNM 3aMOB-
NIEHHAM.

Buknag ocHoBHOro matepiany. BpaxoBytoum Y.l cT.40 3aKoHy
YKpaiHu «[po 34iiCHEHHA AepXKaBHMX 3aKynNiBeNb» Y SKili BKa3aHo,
L0 AOroBip Npo 3aKymniB/o YKNagaeTbCA B MMCbMOBIN hopMmi Bigno-
BIAHO A0 MOMoXeHb LInBinbHOro Kogekcy Ykpainm (gani - LK) Ta
MocnogapcbKoro kKogekcy Ykpainm (gani - FK) 3 ypaxyBaHHsIM 0CO-
6nMBOCTElM BM3HAUYEHUX LM 3akoHOM. OTXe, BinNoBigHO A0 Mono-
XeHb €T.712 LUK Ta cT.. 265 'K cTopoHamu Jorosopy NnocTaBKu € Bif-
MOBIAHO MOKYMeLb Ta NocTavyasibHUK.

Mokynuem B 1OroBopi NoOCTaBKM TOBaPiB 3a [ep>KaBHUM 3aMOB-
NEHHSM BpPaxoBYOUM 0COBAMBOCTI NPaBOBIAHOCKH, SIKi BUHUKAOTb Y
cthepi fep>XaBHWMX 3aKymiBeSb, WO nepefdayeHHi y 3akoHax YKpai-
HU «[po 34iiCHEHHA AepXaBHMX 3aKynisenb» Bif 10.04.2014 (pani
- 3aKOH Npo 3AIMACHEHHS AepXXaBHMX 3akyniBesnb), «[1po 060POHHE
Aep>kaBHe 3amoB/ieHHs» Big 3.03.1999 p. (gani - 3aK0H Npo AepXkaBHe

,< O060pOHHe 3aMOB/eHHS), «[po fepXKaBHWI MaTepiaibHUIA pe3epB» Bif
' 24.01.1997 p. (nani - 3aKoH NPo AepxXaBHWIA MaTepiabHWIA pe3eps) Ta
IHLLIMX HOPMAaTUBHUX aKTax, e Ha3Ba MoKyneLb He 3aCTOCOBYETLCH, a
HaTOMICTb BUKOPUCTOBYETLCA TEPMiH 3aMOBHMUK.

MOHATTA AepXXaBHWI 3aMOBHUK 3yCTpivaeTbea y MK B 4.2 cT. 13
[ie 3a3HAYaETHCA, L0 AEPXKABHUIN KOHTPAKT YKNAAAETLCA MiXK [epXKa-
HVMM 3aMOBHMKOM Ta BMKOHABLIEM [EPXXaBHOIO 3aMOBJ/IEHHSA. Tak, Y
3aKoHI YKpaiHn «[po AepXaBHe 3aMOB/IEHHS A9 380BOJIEHHS Npi-
OPUTETHMX AepXKaBHMX NOTPe6», AKWUIA BTPATUB YUNHHICTb Y 3B SI3KY 3
NpUiHATTA y 2014 poui HOBOro 3aKoHy «Ipo 34iCHEHHS AepXXaHWX
3aKyniBenb», [epXaBHUM 3aMOBHUKOM BM3Havanocb BepxosHa Paga

3BIPHMK HAYKOBUX CTAT

YKpalHuM Ta iHLWI LieHTpasibHi opraHun epxkaBHo1 Bnaam YkpaiHn, Paga
MiHICTpiB ABTOHOMHOT Pecny6nikn Kpum, obnacHi, Kniecbka Ta Ce-
BACTOMO/bCbKA MiCbKi [ep)XXaBHi agMiHiCcTpaLil, Aep>KaBHi opraHisa-
LT Ta iHLWI YCTAHOBW - TO/I0BHI PO3NOPAAHMKMN KOLUTIB LEep>KaBHOro
OromKeTy.

BianosigHo X A0 3aKOHY NPO 3AIACHEHHS AepXXaBHMX 3aKyMiBenb
3aMOBHUKM -Lje OpraHun [ep>aBHOI Bfafu Ta opraHn MicLeBoro ca-
MOBPSZYBaHHS, a TaKOX topuanyHi ocobu (MignpuemMcTea, yCTaHOBN,
opraHisauii) Ta ix 06’egHaHHs, fKi 3a6e3nevyoTb NoTpedy AepXasm
abo TepuTOpiasbHOT rpoMaau, AKLWO Taka AiSNIbHICTb He 34iACHIOETb-
CSl Ha MPOMMCIIOBIM YK KOMEpLIiiHI/ OCHOBI 3a HasiBHOCTI OfHI€l 3 Ta-
KX O3HaK:

ropranYHa ocoba € oaep>KyBayeM OHIKETHMX KOLUTIB Ta ymnoB-
HOB&XXeHa PO3MOPALHMKOM OHOIKETHUX KOLUTIB Ha 3A4INCHEHHSA 3ax0-
[iB, nepefdaveHnX OHMKETHO MPOrpamMor0, B MeXax Takoro (iHaH-
CyBaHHS;

OpraHu fiepyXaBHOT B/lagy Yy OpraHn MicLieBOro caMoBpsiyBaHHS
ab0 iHLWi 3aMOBHWMKM BOJIOAIHOTH GiNbLUICTIO rON0CIB Y BULLOMY Opra-
Hi YNpasiHHSA OPUAVYHOT 0CO6U;

y CTaTyTHOMY Kanitani opuamyHoi ocobu gep)kaBHa abo KoMy-
Ha/lbHa YacTKa aKLiii (4acTok, nais) nepesuLLye 50 BiACOTKIB.

[0 3aMOBHUKIB TaKOX HaneXaTb 3aMOBHUKU, BU3HAYEH]T BUYHKTI
1 yacTvHM nepwloi cTaTTi 13akoHy YKpaiHn«I1po 0cobnmnBoCTi 34ilic-
HEHHA 3aKyniBe/lb B OKPEMUX Cgepax rocrofapcbKol AisNbHOCTI», a
came:

- OpUAMYHI 0cobu, AKi NPoBagATb AiANbHICTL Yy Oyab-AKii i3
chep, BU3HAYEHMXCTATTED 2UbOro 3aKOHY;

- Ccy6’eKTW rocnoaaptoBaHHs, Ki NpoBaaaTb AiSNbHICTb Y 6yab-
AKI i3 chep, BU3HAYEHUX CTATTEr0 2 LbOro 3akoHy, Ta BiANoBijatoTb
X04a 6 OHIl 3 TaKMX O3HAK:

opraHam fep)XaBHOT BfiagW, opraHam Bnagy ABTOHOMHOI
Pecny6nikn Kpum, opraHaMm MicLEBOro camoBpsilyBaHHSI HaJIeXUTb
yacTKa y cTaTyTHOMY KaniTani cy6’ekTa rocnofaptoBaHHs y po3Mipi
6inbLL HiXX 50 BiACOTKIB 260 TaKi opraHv BOMOAIKOTh 6iNbLUICTHO roo-
CiB y BULLOMY OpraHi cy6’eKkTa rocrnofaptoBaHHs Yn nNpaBoM Mpu3Ha-
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yaTi GinbLUe NOMOBMHY CKNaZy BMKOHABYOIO OpraHy 4u HarnsgoBoil
pagu cyb’eKTa rocnofaptoBaHHs;

- HasIBHICTb cneLianbHUX ab0 eKCKHO3MBHMX MPaB;

[Jep>XaBHWi1 3aMOBHUK YK1aAae BifnoBi4HI LOroBOpY 3aBXAn Bif,
iMeHi nepxkaBn abo opraHy MiCLEBOro caMOBPsilyBaHHS, CTOPOHOO
Jorosopy € came BiH.[1-3] BOpXXHMKOM 3a 3000B’A3aHHAM, AKi BuW-
NAMBalOThb 3 TaKOro JOroBopy, € Came [epXxasa, 40 Takoro BUCHOBKY
MOXXHa NPUIATA BUXOASYM 3 NONOXEHb CT.167 Ta cT.174 LIK. Towmy,
Hanpuknag, nNpy Nikeigauil ycTaHoOBK,iKa BUCTyNana AepXXaBHUM 3a-
MOBHMKOM 3a ;,Or0BOPOM, 3060B’A3aHH$, L0 BUMNIMBAE 3 JOTOBOPY, He
MPUMNMHAETLCA, OCKINTbKM BOHO BUHUKIIO | 3a/INLLIAETLCA He Y NiKBiLO-
BaHOI FOPUAMYHOT 0CO6K, a 6e3MocepeHbO Y AEPXKaBN.

Ane 3ayBaXXMMO, L0 AOr0BOPM Ha 34iACHEHHS [epXXaBHOro 3a-
MOBJ/IEHHSA 3aMOBHUK YKNaZa€e Bif, CBOro iMeHi, a He Bif, iMeHi Jep>xasu
(M.4 4.l. c1.1 3aKOHYNPO 3/1iNCHEHHS AEPXXaBHUX 3aKYMiBe/b).

[Jep>XaBHWiA 3aMOBHUK € K/IKOHOBOK (Diryporo y NpoLeci po3mi-
LWEeHHA AepXKaBHOro 3amoB/ieHHS. OAHIE 3 HaNBaXXIMBIWMX 1Oro
(hYHKLili € 3a6e3ne4eHHs NOTPeoy Aep>kaBu abo TepuTopiansHOT rpo-
maaun. (n.4 u.l. ct.1 3Y lNpo 34iiCHEHHS AepXXaBHUX 3aKyMiBESb).

Y 3B’A3Ky i3 34iiCHEHHAM BKa3aHOI (DYHKLT iep>XaBHWI 3aMOB-
HVUK HafiNeHnii npaBamy NpuiiMaTy pilleHHs npo BuGIp cnocoby
PO3MILLEHHS NPOLEAYPV 3aMOB/IEHHA (CT. 12 3aKOHY MpPO 34iACHEHHS
[epXXaBHUX 3aKyniBesb), 34INCHI0BAT NpoLeaypu 3akynisni, nepes-
6ayeHi YaCTMHOH NepLUOtO CTaTTI 12, i3 BUKOPUCTAHHAM ENIEKTPOHHNUX
3aco6iB, yKnagaTy 0roBopu Npo 3aKyniBio BigMOBIAHMX TOBAPIB i
MOCNyr BUKNHOYHO 3 TMMW YYaCHMKaMW, 3 SKUMU YKIaleHO PamKOoBY
yrogy (4.5 cT.13 3akoHy Npo 34iCHEHHSA AepPXKaBHUX 3aKyMiBesib)

Mepen6ayeHi 3aKOHOM MPO 34iNCHEHHA AepXKaBHUX 3aKyniBe/b,
TakoX 0c06/1MBI 060B’A3KM [ePXKaBHOr0 3aMOBHWKA, B TOMY YKC/II:
BIAMOBNATUCA Bif YKNaJEHHA KOHTPaKTy 3 MoCTa4a/bHUKOM Mpu
BCTaHOB/IEHHI 3a3Ha4YeHNX Yy 3aKOHi (PaKTiB, 30KpPeMa:

1) BiH Mae He3anepeyHi AoKasn TOro, L0 y4yaCHUK abo y4YacHMK

nonepeaHbOI KBanidikalii NponoHye, aae abo NOroMKyeTbCs AaTh
MPAMO YM OnocepefKoBaHO Oyab-AKili NocafoBili 0C06I 3aMOBHUKa,

iHLLIOTO epXaBHOMo opraHy BMHaropoay B 0yab-akiii opmi (nporo-

3ULis WOAO HaliMy Ha po6oTy, LiHHA piy, nocnyra Towo) 3 MeTOo
BM/IMHYTU Ha NPUAHATTSA PILUEHHS LWOAO BU3HAYEHHS MepemoXus
npoueaypu 3aKynisni abo 3aCToCyBaHHSA 3aMOBHVKOM MEBHOI MpoLe-
[ypw 3aKynisfi;

2) cnyxo6oBy (MocagoBy) 0co0y y4yacHMKa abo y4yacHMKa none-
pefHbOI KBasTi(hiKaLii, AKY YNOBHOBaXEHO Y4YaCHMKOM abo yyacHM-
KOM ronepeaHbOi KBaniikaLlii NpeAcTaBsaT Oro iHTepecu nig vac
NpoBeAeHHN NpoLeaypwr 3aKynieni, isnyHy 0coby, SKa € y4aCHUKOM
ab0 y4aCHWKOM nonepegHbOT KBantighikauii, 6ys10 NPUTATHYTO 3rigHo
i3 3aKOHOM [10 BiZNOBIAa/IbHOCTI 32 BUMHEHHS Y Chepi fepXKaBHUX 3a-
KyniBeNb KOPYNLUiAHOro NpaBonopyLLeHHS;

3) cy6’eKT rocnogaproBaHHs (Y4acHMK abo yyacHUK nornepeaHbol
KBaihikaLit) NpoTAroM 0CTaHHIX TPbOX POKIB NPUTATYBaBCA A0 Bif-
NoBiAaNbHOCTI 3a MOPYLUEHHS, nepefbayeHe MYyHKTOM 4 4aCTUHM
Apyroi cTatTi 6, nyHkTom 1cTarTi 50 3aKoHy YKpaiHu «[1po 3axucT
E€KOHOMIYHOT KOHKYPEHLIT», Y BUrNA4I BUUHEHHS aHTUKOHKYPEHTHUX
Y3rOMKEeHNX [iil, SKi CTOCYHOTbCS CMOTBOPEHHS PE3yNbTaTiB TOPriB
(TeHpepiB);

4) hisnyHa 0coba, SiKa € yHaCHMKOM abo y4YaCHMKOM nonepeaHboi
KBaniikauii, 6yna 3acypkeHa 3a 3/104/H, BUMHEHWIA 3 KOPUCIIUBUX
MOTUBIB, CYAUMICTb 3 AKOT He 3HATO abo He MOralleHo y BCTaHOB/e-
HOMY 3aKOHOM MOPAAKY;

5) cny»o60Ba (nocafosa) 0coba yyacHMKa abo yyacHMKa norepe-
[LHbOT KBaniikaLii, SKY YNOBHOBaXEHO YYaCHMKOM ab0 y4YaCHUKOM
nonepeaHbOI KBaniikayii npeLcTaBNATH MOro iHTepecK nig vac npo-
BeAEHHS npoLeAypu 3akynisni, Oyna 3acypkeHa 3a 3/104MH, BUMHEHUIA
3 KOPUCNMBMX MOTUBIB, CYAMMICTb 3 IKOI He 3HATO ab0 He moralleHo
Y BCTaHOB/IEHOMY 3aKOHOM MOPSAAKY;

6) NPoONo3uLis KOHKYPCHUX TOPriB (KBanidikauiitHa, LjiHoBa npo-
no3uLis) NofaHa y4acHUKOM NpoLeAypy 3akynisfii, KW € NoB’A3a-
HOIO 0CO6O0I0 3 HLWMMY yYacHUKaMK npoueaypy 3akynieni Ta/abo 3
4/ieHoM (4/1IeHamMM) KOMITETY 3 KOHKYPCHUX TOPriB 3aMOBHUKE,;

7) yyacHMK abo y4yacHMK nonepeaHboi Keanidhikauii BU3HaHWIA
Yy BCTaHOB/IEHOMY 3aKOHOM MOPSAKY 6aHKPYTOM Ta BiHOCHO HbOIO
BiKpUTa NikBigauiiHa npoueaypa.(CT. 17 3akoHy MNpo 3AiiCHEHHS
[epPXKaBHUX 3aKyriBesib)
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TakoX, 3aMOBHWK MOXeE MPUAHATA piLLeHHs NPo BigMOBY y4ac-
HUKY, SKLLO:

1) yqacHuK abo y4acHWK rnorepesHbOT KBastighikaLii Mae 3a6opro-
BaHICTb i3 CnnaTy nogartkis i 360pis (060B’A3KOBKX NJIATEXIB);

2) y4yacHMK abo y4yacHVK nornepefHbOl KBasidikalii He nposa-
OUTb TOCMOAAPCbKY AiSNbHICTL BIAMNOBIAHO A0 MOMOXEHb Oro CTa-
TyTY,

3) yyacHMK abo yyaCHMK nonepeaHbOi KBaniikalii 3apeecTpo-
BaHWI1 B OPLLOPHMX 30HaX. lMepenik of)LLIOPHMX 30H BCTAHOB/HOETHCS
Kab6iHeToM MiHICTpiB YKpaiHu.

BMKIOYHMM NpaBoOM [epXXaBHOrO 3aMOBHMKA, SIKOTO Hemae, B
TOMY 4KChi, | B YNOBHOBaXKEHOr0 OpraHy, € Npaso Mignuncysatu A0ro-
Bip MPO 34iCHEHHA fepXKaBHMX 3aKyniBe/b.

MpaBOBMWIA CTATYC [epXXaBHOMo 3aMOBHMKA, 3a 3ara/lbHUM npa-
BW/IOM, He 3a/1eXKUTb Bif CNeLMMIKL NoCTaBKM B paMKaX KOHKPETHOI
3aKynisni ToBapiB. Y TOW e yac fAesiKi 3MiHW B Oro crartyci crno-
CTepiratoTbCs Mif Yac PO3MiLLEHHS OOOPOHHOrO 3aMOBJ/IEHHS, MPK
nocTaBLi MaTepiaslbHUX LIIHHOCTEA A0 AEPXXaBHOrO MaTepianbHOro
pesepBy, a TaKOX MNPy 0COBAMBOCTI 34iiCHEHHI 3aKyMiBe/b B OKPEMMX
cthepax rocnogapcbKoi aisnbHocTi.(Hanpuknag nocTtaBka BiliCbKOBOI
TEXHIKMN, OKPEMO BU3HAYeHIl BiliCbKOBIl YaCTUHI).

Y cT. 8 3aKOHY Npo fep>XaBHUiA MaTepiasibHWI pe3epBTa CT. 7 3a-
KOHY Npo Aep>kaBHe 060pPOHHe 3aMOB/IEHHS CKa3aHo, L0 PO3MILLEHHS
Bi4NOBIAHNX 3amMOB/ieHb (TOOTO 3aMOB/IEHb Ha NMOCTaBKY MaTepiasib-
HWX LiHHOCTEN [0 AepXXaBHOrO pe3epBy Ta AepXKaBHOro 060POHHOIO
3aMOB/IEHHS) 3A4IMCHIOETLCA BifNOBIAHO A0 3aKOHY MPO 34iACHEHHS
[ep>XaBHUX 3aKyriBe/ib3 ypaxyBaHHAM 0CO6/IMBOCTEN, BCTAHOBNEHUX
3a3HayYeHMM 3aKOHaMK.

Kono cy6’eKTiB, fKi MOXYTb BUCTYNaTu AepXXaBHNUMMN 3aMOBHU-
KamMn 060pPOHHOr0 3aMOBJIEHHS, 0CUTb OOMEXeEHE.

Y BignosigHocTi 3i cT. 1 3akoHy lNpo Aep>xaBHe 060POHHE 3a-
MOB/IEHHA [epXKaBHUMW 3aMOBHVKaMy OOOPOHHOIO  3aMOBJIEHHSA
BU3HavatoTbcsl KabiHeTom MIiHICTpiB YKpaiHW LEHTpasbHi OpraHu
[lep>kaBHOT BUKOHABYOT BNaaW, iHLLI OPraHun - rofioBHI PO3ropsaHNKN
6H/KETHMX KOLLITIB. Tak, MocTaHOBOH KabiHeTiB MiHICTPiB YKpaiHu

«[Mpo NUTaHHS AeP>KaBHOr0 060POHHOI0 3aMOBMIEHHSI» Bif 27 KBITHS
2011p. ynoBHOBaYXeHUM LIEHTPa/lbHUM OPraHoM Bu3Ha4yaeTbCAMI-

HICTEPCTBO E€KOHOMIYHOIO PO3BUTKY i TOPriBAI-LLIOA0 KOOpAUHALLT

[iSNbHOCTI 3 peanisalii Aep>kaBHOro 060POHHOI0 3aMOBIEHHS, a fiep-
YKaBHMMKN 3aMOBHMKaMK 3 0B0OPOHHOrO 3amoBJieHHS, MiHICTEpPCTBO
BHYTPILLUHIX cnpaB, MiHicTepcTBO AoxoaiB i 360piB, MiHicTepcTBO
€KOHOMIYHOro po3BUTKY | TOprie/i, MiHICTEPCTBO iHPACTPYKTYpW,
MiHicTepcTBO 060pOHK, MiHICTEPCTBO MPOMUCNIOBOT MNOMITUKK, [ep-
XaBHy CNy>0y 3 HaAi3BMYaiHNX cUTYaLild, [ep>xaBHy neHiTeHUiapHy
cnyx6y, Cnyxba 6e3nekun, Cnyx6a 30BHILLIHbOT PO3BIAKKM, [epxas-
He KOCMiYHe areHTCcTBo, AAMIHicTpaLito [ep>kaBHOT NMPUKOPLOHHOT
cny>xom, AgmiHictpauito [ep>kaBHOT CyX6u CreLiasibHOro 3B°A3Ky
Ta 3aXMCTY iH(opMmaLil, F0n10BHe yrpaB/iHHA po3Bigkn MiHicTepcTBa
060pOHW, YTpaBiHHS [ep>KaBHOI OXOPOHM.

OCHOBHI (hyHKLUIiT Aep>KaBHOro 3aMOBHMKa 3 060POHHOIO 3aMOB-
NEHHA 3a3HayeHi y CT. 4 3aKoHy Npo Aep>kaBHe 060POHHE 3aMOB/IEH-
Hs. bararto i3 3a3HavyeHNX Yy Uil CTaTTi PYHKLIA npuTaMaHHi TiNbKu
[ep>XaBHOMY 3aMOBHVKY OGOPOHHOr0 3aMOB/IEHHS: Hanpuknag, op-
raHisauisa Ta NnpoBefeHHs AepXKaBHUX BUNPOOYBaHb AOCNIAHMX 3pas-
KiB (KOMMNEKCIB, CUCTEM) 036POEHHS Ta BiICbKOBOT TEXHIKU; 3aTBEP-
[DKEHHS! KOHCTPYKTOPCbKOT A0OKYMEHTaLiT Anst 3A4iiCHeHHS! CepiliHOro
BUPOGHUMLTBA 030POEHHS i BiiCbKOBOT TEXHIKM Ta iH.

MOo>KHa MpunycTMTK, L0 NPaBOBUIA CTaTyC [ePXXaBHOro 3amMoB-
HMKa 3 060POHHOr0 3aMOB/EHHSA BIAPI3HSAETLCA Bif, NPaBOBOro CTa-
TYCYy «3BMYANHOrO» AEepPXKaBHOIO 3aMOBHMKa 3a 3aKOHOM YKpaiHu
Mpo 3AiliCHEHHS AepXXaBHMX 3akyniBenb». Ha 0cobnmei BUMOrn Ao
Cy6’€KTHOrO CcKnady, B TOMY YMCAi A0 3aMOBHWMKA, MPW PO3MILLEHHI
[ep>kaBHOro 060POHHOI0 3aMOBJIEHHS BKa3yt0Tb, 30Kpema, M.1. bpa-
riHcbkuid i B.B. BitpaHckuii[4, ¢.180]. ICHye i npoTunexHa aymKa,
Tak, Hanpuknag A.l'. TULEHKO BBaXae, L0 CTaTyC 3aMOBHWKa, KW
PO3MICTUB fepXkaBHe 060POHHE 3aMOB/IEHHS | CTATYC 3aMOBHUKA SKUIA
PO3MICTVB 3aMOB/IEHHS] KOMMN KOTEPHOI TEXHIKM 415 NOTPeD CiNlbCbKOT
LLUKONK, HIiYMM He BigpisHAOTLCA[S]. Ha Halw nornsg gaHa gymka €
MOMW/IKOBOH), OCKi/IbKM [0 3aMOBHMKa 3 060POHHOTI0 [iepXXaBHOro 3a-
MOB/IEHHS! BCTAHOB/IOKOTHCA MOBHOBAXKEHHS, AKI XapaKTepHi TifibKu
oMy, i 06yMOB/IEHHI cneLudiKo NpeaMeTy 3aKynisi.
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BignosigHo go 4. 1cT. 8 3akoHy Npo AepyXaBHWUIA MaTepianbHUiA
pesepB [epXaBHVMM 3aMOBHWKOM Ha MOCTaBKY MaTepiaslbHUX LjiH-
HOCTEN [0 LepXKaBHOrO pe3epBy € LEHTPasibHUiA OpraH BUKOHABYOI
BNafy, LLO 34iACHIOE YNpaBiHHA AepXXaBHUM pe3epBoM (3apas - Mi-
HICTEPCTBO €KOHOMIYHOr0 PO3BUTKY i TOPriBai YKpaiHu), abo 1oro
TepuTOpia/IbHI OpraHn B MeXax NOBHOB&XXEHb, BCTAHOB/IEHWX PO3MO-
PAMKEHHAM 3a3Ha4eHOro opraHy BUKOHaBYOI B/laJu.

MoAibHO A0 PyHKLUIM Aep>KaBHOr0 3aMOBHMKa 3 060POHHOIO 3a-
MOBJ/IEHHS, Y IEPXXaBHOr0 3aMOBHMKA Ha NMOCTaBKY MaTtepia/lbHUX LjiH-
HOCTEei 10 AePXKaBHOMO pe3epBy TaKoX € cneuudivHi, BNacTMBI TiNb-
K1 MOMy (OYHKLT: Hanpuknad, 3 ynpaBniHHS CUCTEMOIO [1ePXXaBHOMO
pesepBy, (POpMyBaHHA MPOMO3ULIA 4O NPOEKTY BHOMKETY Ha Bigno-
BIJHWIA PiK NO CTPYKTYpi BUTPAT CUCTEMM [ePXKaBHOIO pe3epsy Ta iH.

Y 3a3HaueHOro AepXKaBHOro 3aMoBHUKA € cneLugivHi 060B’A3KK
(Hanpuknag, No CBOEYACHOMY OCBIXKEHHIO (OHOBJSIEHHIO) MaTepia/ib-
HUX LLIHHOCTEN [lep>XaBHOro MaTepia/ibHOro pesepsy).

He3Baxkatouy Ha HasiBHiCTb OKPEMOro 3akoHy YKpaiHu «[1po oco-
61MBOCTI 3AiiICHEHHS 3aKyniBeNb B OKPeMMX cepax rocnogapcbKoi
BiAnbHOCTI» Bif 24 TpasHA 2012p., 6yab-AK0i 0CO6MBOT CNeLudikv y
NpaBOBOMY CTaTyCi [epXaBHUX 3aMOBHUKIB B OKPeMUX Cthepax roc-
NnoAapcLKOT AiANbHOCTI 419 AepXKaBHUX MOTPe6 HeMaE.

OCHOBHUMM (DYHKLIAMU Aep>KaBHUX 3aMOBHUKIB €: KOHKYPCHUI
Bif0ip BMKOHABLLIB AEPXKABHOI 0 3aMOBJ/IEHHS; YKNaaHHSA AepXXaBHUX
KOHTPAKTIB 3 BUKOHaBLAMM IEPXKaBHOI0 3aMOBJ/IEHHS; rapaHTis orna-
T BUKOHABLAIM AePXKaBHOI0 3aMOB/IEHHSA TOBaPIB, fKa NOCTaB/SETLCA
ON5 33[0BOMEHHS AepXKaBHMX NOTPeb Ha yMOBaXx, LLO BM3HAYaKOTLCA
[eP>KaBHUM KOHTPaKTOM.

BignosigHO, 3aMOBHMKOM 3a [JOrOBOPOM MOCTaBKaM TOBapiB 3a
[EePXXaBHUM 3aMOB/IeHHSAM BUCTYMaE fepyasa B 0co6i BifnoBigHOro
[EeP>KaBHOr0 opraHy Bragy.

OTxKe, 3aMOBHMKOM $iK 3a3Hayasiocb Bulle € BepxoBHa Paga
YKpalHW Ta iHWI UeHTpasbHI OpraHn Aep)aBHOI Bnaay YKpaiHw,
Paga MiHicTpiB ABTOHOMHOI Pecny6nikn Kpum, obnacHi, KuiBcbka
Ta CeBacTono/ibCbKa MiCbKi Aep>kaBHi afMiHICTpauil, AepXXaBHi op-
raHisauii Ta iHLi yCTaHOBM - FOMI0BHI PO3MNOPSAHNKNA KOLLITIB AepXKaB-

HOro 6romKeTy. Po3nopsgHuKamm Aep>KaBHOro BHOIKeTy BUCTYMNaoTb
- OpraHu JepxXaBHOI BnagW, opraHy Bnagu ABTOHOMHOI Pecny6niku
Kpvim, opraHu micLeBoro camMoBpsfyBaHHS, iHLUI OpraHu, yCTaHOBMY,
opraHisauii, BU3HaueHi KOHCTUTYL i€l Ta iHLWIMMM aKTamm 3aKOHOAaB-
CTBa YKpalHuW, a TakoX YCTaHOBW YW opradisauii, yTBOpPeHi y BCTa-
HOB/IEHOMY MOPSAKY OpraHaMun [ep>XaBHOl Ba4u, opraHaMu Baau
ABTOHOMHOI Pecny6nikn Kpumy um opraHamyi MiCLIEBOro camoBpsi-
[yBaHHS Ta YNOBHOB&XEHI Ha OTPUMAHHS LepXXaBHNX KOLUTIB, B3ATTA
3a HMK 30608B’A3aHb | 34IACHEHHSA MaTeXiB, a TaKOX NignNpremMcTBa
Ta ix 06’eaHaHHA (3aKOHY NPO 3AiCHEHHS AEPXKABHUX 3aKyMiBe/b)

BkasaHi Cy6’eKTI Mpasa BiAPi3HATLCS Bij 3BMYANHUX HOpUANY-
HMX 0Ci6 LMBINLHOrO npasa TUM, LU0 CTBOPIOKOTLCA HA OCHOBI Ny-
61i4HO - NpaBoBOro (B/1aAHO - PO3NOPAAYOro) akTy i nepecnigytoTb y
CBOIWA AianbHOCTI Ny6/iYHI (rpoMagCbKi) Ui, @ TaKoX MatoTb MeBHI
BNaaHi MOBHOBAXXEHHSI.

MpoTe 0cobnMBwMiA CTaTyC AepyKaBu SIK Cy6’eKTa LIMBINbHOMO npa-
Ba BM3HAYAETLCA | NPOSABNAETLCA He B MOro BiAHOCUHAX 3 iHLLUMMU
cy6’eKTaMm - I3VYHUMMU | FOPUANYHMMI 0CO6aMK, a B NPMPOi Moro
iICHYBaHHS i CTBOpPeHHA. OCcob/MBiI AKOCTI NPaBOCYG’EKTHOCTI Aepa-
BY, LLIO BUHMKAIOTb 3 06’€HAaHHA B OAHIl CTPYOYPI | MONITUYHIN op-
raHisauii, HagineHii BnagH1MMN NOBHOBaXKEHHS, | Cy6’eKTa rocrnoja-
ptoBaHHS, He NMOBWHHI 3MiHIOBATK NPUPOAY PErynb0BaHUX LMBINbHUM
npaBoM BiZHOCUH, B fKMX Gepe y4acTb Jep)kaBa, MepeTBOpUTH iX Ha
BIAHOCWHW 3 eNleMeHTaMu Bnaau - nignopsaakysaHHa”, c.151].

BignosigHo, Aep>kaBa He 3aBXAW BUCTYMAE B MPaBOBOMY >KWUT-
Ti AK Cy0’eKT NpMMYCOBOI Bnagn. B fesakux Bunagkax 3 MipKyBaHb
NPaKTUYHOT A0LINBHOCTI BOHA BiAMOB/SIETLCA Bif CBOIX NepeBsar i 3a-
IMae piBHOMPABHE MOJIOXEHHS 3 NPUBATHUMM 0CO6aMu, TOBTO NiaKo-
PSETLCA TUM XKe caMiM HOpMaM Mnpasa, SKUM NiLNOpsLAKOBaHI BOHU
Y CBOIX B3aEMHUX BigHOCKMHaX. Mpun LUpoMy, HEOBXiAHO MiJKPecnTH,
WO AN ny6nivHo - NPaBOBMX BiJHOCUH iCTOTHO BaXK/IMBE He Te, WO
Cy6’eKTOM B HiM € [lepxaBHa B/1aja, a camM xapakrtep BCTyny Tiy npa-
BOBifHOLUEHHS[7, ¢.105].

BignosigHi foroBopu cnpsiMoBaHi Ha 3af0BOSIEHHA TUX YU iH-
LWIMX JepXKaBHUX NOTpeb, a He KOHKPEeTHUX MoTpeb opraHis Bnaau,
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TOMY iX CTOPOHOI € Ge3nocepefHbO Ny6/ivYHO-MPaBOBE YTBOPEHHS
—[lep>KaBa, a He TOW uu iHWWiA opraH Bnagm [4, ¢.179; 8, ¢.118]. Ana
3’ACYBaHHS MUTaHHA NPO Te, XTO X € YYaCHNKOM LMBINIbHWX BiJHOCWH
- [epXaBa uM BIANOBIAHWIA opraH gepasHoi Bnagu, A.C. [osrept
MPOMOHYE BUXOAMTU 3 HACTYMHOrO: AKLLIO OpraH iepXaBHoT Bnaay Bu-
KOHYE MOoK/ageHi Ha HbOro AepXXaBoto (hyHKLUT, TO Yy BigNOBIAHWX Ln-
Bi/IbHMX BiJHOCUHaX Liei opraH € NpecTaBHUKOM fiepXXaBu i HabyBae
LUMBINbHUX MpaB i 060B’A3KIB ANA fepxaBu. TOOTO yYaCHUKOM LiMX
BIAHOCWH € fiepXXaBa YKpaiHa. AKLLO X opraH gepyaBHol Bnaam fie y
UMBINbHUX BIAHOCUHAX 3 METOK MaTepiasibHOro Ta iHWoro 3abesne-
YeHHS 34iiCHEHHS Bi4NOBIAHOI Aep>XaBHOT NONITUKM (OpeHAye npu-
MiLLieHHS, NpauiBHUKIB, NNaTUTb 3a ras, eNeKTPOeHeprito TOLLO), TO
YYaCHNKOM UMBINbHMX BiLHOCUH BUCTYMae came Leli opraH. binbLue
TOro, BYeHWUIA NPOMNOHYE BiAXOAUTY Bifl NPAKTUKN HALAHHA MiHiCTep-
cTBaMm, BifomMCTBaM, iHLWXM opraHam Bnagn Ta MICLEBOro camoBpsi-
[yBaHHA CTaTyCy HOPUANYHUX OCI6 Ta MiTK WNAXOM baratbox KpaiH
CBITY, e B UMBINIbHUX BiAHOCUMHAX BUCTYMakTb He BKasaHi opraHu, a
6e3nocepesHbO Aep>kaBa abo rpoMaja, [0 AKuMX, B pasi cropy, noga-
H0Tb UMBINbHI No30BK. [9, €.118-121]

HeobxigHO norogutuck i3 gymkoro JI. BoHfapeHKa npo Te, Wo
[lepXKaBa - L€ YHiBepcanibHa NoniTUKO-ynpaB/iHCbKa CUCTEMA B CY-
CMiNbCTBI, KA BUKOHYE My6MiuHi QYHKUIT i BUCTYNAe AK LiICHUI
CY6’eKT i IK CMCTemMa B3aEMOMOB’A3aHUX IHCTUTYTIB i CTPYKTYP, LLO
3[iViCHIONOTb 10r0 (YHKLT. Ti OCHOBHOIO 03HAKOIO 3aBXAM € Ny6/iuHa
B/lafja. Y4acTb [epXaBu y UMBINIbHUX NPaBOBigHOCKMHAX 3yMOB/eHa
came UuM, TOOTO peanisalieto Ny6NiYHNX 3aBAaHb, O CTOAThL Nepeq,
Heto. HaBp# 4 NpaBuibHOKO € TOUKA 30py MpPO Te, LU0 Aepkasa, Ge-
pyu” yyacTb Y LMBINIbHMUX NPaBOBIAHOCUHAX, LOOPOBINLHO BiAMOB-
NAETLCA Bif BUKOPUCTaHHA Bnagn. OCKiNbKM Aep)kaBa Mae 03Haky
nyo6niyHOT BNaagu, 11 y4acTb Yy LMBINIbHO-NPaBOBUX BiAHOCUHAX, 3aCHO-
BaHWX Ha MNPUHLUMMI KOPUANYHOT PIBHOCTI Ta BilbHOMY BOMIEBUSBNEHHI
X yYacHWKIB, pyiiHye Lel npuHUmn. 10 BiJHOCUH e 3aCHOBaHMX Ha
afMiHicTpaTMBHOMY ab0 iHLIOMY Bfiaf4HOMY MiAMOPALKYBaHHI OLHIET
CTOPOHM iHLLUI CTOPOHI, LMBINbHE 3aKOHOAABCTBO HE 3aCTOCOBYETHCA
(ct. 1 UK). MoxnmBo came /19 YHUKHEHHS 3a3HauYeHoro npoTupiy-

usi 3aKOHOABELLb CMIPUIAHAB TPaAMLiiHY Teopito AepXaBn i B HOBOMY
LIK He BigHIC Hi fiep>kaBy, Hi TepuTOpiasibHI rpomMaau, Hi iHLWi ny6iy-
HO-BNafHI YTBOPEHHS A0 HOPUANYHUX 0cib nyb6nivyHoro npasa [10,
¢.35] i BM3HaumB, WO Ui My6nivyHO-BNaAHI YTBOPEHHS HabyBatOTh Ta
30IMCHIOITb LMBINbHI NpaBa Ta 000B’A3KM Yepe3 opraHu [epXaBHol
B/laay Ta OpraHn MicL,eBOro camoBpsilyBaHHS.

LlikaBolo € ;yMKa npo Te, WO BiHOCUHW, B SKUX [epXasi npo-
TUCTOATbL OpraHisayii i rpoMagaHy, € NpeaMeToM LMBIfIbHOrO npasa
NLLIE NOCTIfNIbKW, NOCKIiNIbKM 06MABI TX CTOPOHM BUCTYNAKOTb 5K PiBHi
cy6’ektn.[1, €.135]

BucHoBkuW.[NpoaHanisyBasLUM 3aKOHOJABCTBO CTOCOBHO MpaBo-
BOr0 CTaTyCy [IepXXaBHOro 3aMOBHMKA MOXHA BUAI/IMTA HACTYMHi Xa-
paKTepHi puicu:

- [epXXaBHVM 3aMOBHMKOM 3aBX[AW BUCTYMaE OpraHn Aepas-
HOT B3 Ta OpraHn MiCLeBOro caMmoBpsaAyBaHHS, Ta FoOpUaNYHi 0co-
6u, SKi (PiHAHCYHOTbCA 3a paxyHOK BHMKETY, ab0 HPUANYHI 0CO6K B
ynpaB/iHHI SKUX npuiimae aepXkaBa abo opraH MICLIEBOr0 CamoBpS-
[yBaHHSA 32 YMOB BU3HAYEHWX 3aKOHOAABCTBOM;

- JepXxaBHWI 3aMOBHUK HagiNgaeTbea creunivHuMm npasamm
Ta PYHKUIAMU, AKi MOXYTb Bifpi3HATUCL OAMH BiJ O4HOI0 3a/1eXKHO
BiJ, MpeAMETY 3aKynisni;

- [OroBip MNOCTaBKM TOBAPIB 3a AepPXKaBHWM 3aMOBJIEHHAM
3aBXaM NiAnvcye fep>KaBHUIA 3aMOBHYIK, ay pasi NikBijauii fepxas-
HOr0 3aMOBHMKa BMKOHAHHA 3060B’A3aHHSA MOK/IALAET bCA Ha AepKa-
BY,

- JlepXXaBHWIi 3aMOBHMK CaM 06Mpae npouesypy 34iiCHEHHS
[lepXKaBHOT 3aKyniBAi;

- [epxaBa Ta iHLWi opraHy MiCLeBOro caMoBpsyBaHHSA B LW-
Bi/IbHO-MPaBOBMX BifJHOCMHAaX BUCTYMalTb Ha PIBHUX NpaBax 3 iH-
UMMM TX YYaCHUKaMU - (DISUYHUMW | FOPMANYHUMKU 0cobamn.yY B3a-
€MOBIIHOLLEHHI CTOPiH LMBINbHOrO NPaBOBiAHOLLIEHHS MatOTb OyTK
BIICYTHI Oyab-SIKi eNemMeHTU yNpaBiHHA, XO/Ha i3 CTOPiH He BUCTY-
nae AK opraH Bnau - CTOPOHK B LibOMY NpPaBoBiAHOLLIEHHI piBHOMNPaB-

1 bBparuHckmii M. . YuacTvne CoseTcCKororocygapcTsa B rpakiaH-

ckmxnpaBooTHowweHusx/ M. V. bparuHckuin. -M ., 1981. - 192 c.
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CYAOBA MNMPAKTUKA PO3rnday uMBIIbHUX

ClPAB, NMOBA3AHNX 13 BCTAHOBJIEHHAM
NMPABOBOTIO PEXXMY MANHA ®13/YHOI
ocobu-MmAanPMeEMUA, HABYTOIo 3A HAC

LLTOBY

YK 347.626.4

MocTaHOBKa Npo6nemun. I3 NosiBOKO B HaliOHaSIbHOMY 3aKOHO-
[IaBCTBI TaKoro Cy6’eKTa rocrnojaproBaHHs K (isuyHa ocoba-nif-
npueMeLb, BUHMKAE YAMAO MPaKTUYHUX MWTaHb LWOA0 NpaBOBOro
peXxxmmy noro mainHa. OcobmBoO LA NpobieMa 3aroCTPHETLEA Nif vac
BUPILLEHHS Cyfjamy Crpas Npo BU3HAHHA MaliHa, npua6aHoro gismy-
HOK 0CO6O0H-MIANPUEMLEM 3a Yac MepedyBaHHs Y LLIHGI, CRiNbHO
CYMICHOIO BNacHICTHO Noapyxokd. HeogHakoBe 3aCTOCYBaHHA cyaa-
MM HopMm CT. 61 CimeiiHOro Kogekcy Ykpainu (gani - CK YkpaiHn)
[1] cnpoBoKyBasv Ccynepeuningi 3a 3MiCTOM, MPOTe YMHHI Ha CbOrof-
Hi piweHHa KoHcTuTyuiHoro Cygy Ykpainu Big 19.09.2012 poky
Nel7-pn/2012 y cripaBi 3a KOHCTUTYLiIHUM 3BEPHEHHSIM MPWBATHOIO
nignpvemctea «IKIO» wo80 oiLiiHOro TAyMayYeHHs MONOXKEHHS Ya-
CTUHK Nepioi ctatTi 61 CiMeliHOro Kofekcy YKpaiHu (fani - piLleH-
HA KCY) [2] Ta MNMocTaHoBa MNMneHymy BepxoBHoro Cyany YkpaiHu Bif
21.12.2007 poky Ne 11 «[1po npakTUKy 3aCTOCYBaHHS CyAamu 3aKOHO-
[aBCTBa Mpu po3rnagi cnpas Npo Npaso Ha L6, PO3ipBaHHA LLHO-
Oy, BU3HAHHS /A0ro HeAiicHMM Ta NOAIN CNiIbHOMO MaHa NOAPYXOKS»
(pani - MoctaHosa MNneHymy BCY Nell) [3].

CTyniHb HayKOBOT po3p06KM. [LOCNiKEHHIO MPaBOBOro Pexu-
My MaiiHa NoApyXOKa, OAMH 3 SIKUX € CY6’€KTOM rocrnojaptoBaHHs,
NnpucBsyeHa He 0fiHa HayKoBa po3BiaKa. Taki BITYM3HAHI HAYKOBLI SK
T.0.ApuBaHiok, O.B.[3epa, 1.B.XKuniHkosa, |.M.KyuepeHko, A.B.
HoBoxatcbka, A.M.PomaHiok, 3.B.PomoBcbKa, |.B.Cnacibo-dateesa,
H.KO. Xp1CTEHKO JOKTPUHALHO «MiACUINAN» MOMOXKEHHS CIMEAHOr0
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3aKOHOAABCTBA LLI0A0 PO3YMiIHHSA NPUPOAN MaHOBKX MPaBOBIAHOCKH
noapyoka. BofHouyac HeofHakoBe 3acToCyBaHHA cydamu Hopm CK
YKpaiHn B 4eprosmii pa3 3acBiguye noTpedy B po3po6Li YiTKOro nig-
X0[ly 10 BU3HAYEHHS1 NPAaBOBOIO PEXMMY MaiHa (hi3ndyHOT 0cobu-nia-
NpUeMLS, HabyTOro 3a Yac Looy.

MeTolo CTaTTi € BU3HAYEHHS 3 BpPaxyBaHHAM HasfBHOI Cy[0BOI
MPaKTVUKX NPaBOBOr0 PEXMMY MaiiHa Nnoapy)oks, NpuabaHoro 3a vac
LWNoOy, B pe3ynbTaTi 34IACHEHHS OAHUM i3 MOAPYXOKA MiANPUEM-
HULIbKOT AiSANIbHOCTI.

Buriknag ocHOBHOro marepiany. 3rigHo 3 4. 3 cT. 368 LimBinbHO-
ro kogekcy Ykpainu (gani - LUK Ykpainu) [4] maliHo, HabyTe noapy-
XAM 32 Yac Wby, € TXHBO CMifIbHOK CYMICHOR BIACHICTHO, AKLLO
iHLLe He BCTaHOB/IEHO AOrOBOPOM ab0 3akOHOM. MaiiHo, HabyTe B pe-
3yNbTarTi CNifIbHOT NpaLi Ta 3a CNifibHI FPOLLOBI KOLUTK YNEHIB CiMT, €
TXHBOO CMi/ILHOKO CYMiICHOO BMIACHICTHO, AKLLIO iHLLIE He BCTAHOB/IEHO
[I0rOBOPOM, YKNafeHUM Y MUCbMOBIl (hopMi.

BignosigHo o ct.61 CK YKpaiHu 06’eKTOM npasa CrifibHOT Cy-
MIiCHOT BNaCHOCTI NOAPYXOKA MOXe ByTu Oyab-sike MaliHO, 3a BUHST-
KOM BUKJTHOUEHOTO 3 LIMBINIbHOr0 060poTy. O6’€KTOM npaBa ChifibHOT
CYMIiCHOI BflaCHOCTI € 3ap0o6iTHa nnata, NeHcis, CTUNEeHAis, iHLWi JoXo-
AW, oflepyKaHi OfHUM i3 NOAPYHOKS.

OTXe, KEPYHUMCb 3aKOHOM, MOXKHA CTBEPIKYBATH, LLLO He3a/1eX-
HO Bif TOrO, € (hi3nyHa ocoba MiANPMEMLEM, YK Hi, MaliHO, NpuadaHe
HEet0 B MPOLIECi 34iiCHEHHA NiANPUEMHULBKOT AISNLHOCTI, € CMiflb-
HOH CYMICHOIO BNACHICTHO MOAPYXOKS.

AHanoriyHy nosuuito 3anmae  KoHcTuTyuiiHuin Cya YKpaiHu.
Tak, 3rigHo 3 piweHHam KCY Big 19.09.2012 poky Nel7-pn-2012
OCHOBOK MaliHOBUX BiJHOCWH MOAPYXOKSA € MOMOXKEHHSA Npo Te, Lo
MaliHo, HabyTe NoAPYXOKAM 3a Yac LLHBY, HANEXMTb APYXMHI Ta Yo-
NOBIKOBI Ha Mpa.i CMifIbHOT CYMICHOT B/TAaCHOCTI He3aseXHo Bif Toro,
L0 OAWH 3 HAX He MaB 3 NMOBAXHOI NMPUYMHN (HaBYaHHSA, BEAEHHS [10-
MalLUHbOr0 rocrnoJapcTBa, A0rNsAA 3a AiTbMKU, XBOpo6a TOLLO) Camo-
CTIAHOr0 3apo6iTKY (LOXOAY); BBXKAETHCS, LU0 KOXKHA piy, HabyTa 3a
yac LBy, Kpim peyelt iHAMBIAYa/IbHOTO KOPUCTYBaHHS, € 06°€KTOM
npa.a CnifibHOi CYMiCHOT BlacHOCTI nogpyxoks (CT. 60 CK YkpaiHw).

BignoBigHO NONMOXEHHSA YacTUHKM nepLuoi cTatTi 61 CK YkpaiHu Tpe-
6a po3ymiTi Tak, WO CTaTyTHUI KaniTan Ta MaliHO MpMBaTHOro Nifg-
npuemcTea € 06°eKTOM Mpasa CNifibHOT CYMiCHOT BIACHOCTi MOAPYX-
XA,

Mpn UbOMY Ha CbOrofHi Bcynepey Mo3uLiil KOHCTUTYLIAHOMO
Cyay Ykpaiuu gie nyHKT 29 NoctaHoBu MNneHymy BCY Nell, 3rigHo
AKOro BiANOBIAHO A0 MOMOXKeHb cTatein 57, 61 CK YkpaiHu, cT. 52
LK YkpaiHu MaiHO NpMBaTHOro NiAnNpueEMCTBa UM (hi3NUHOT 0CO6U -
NiANpPUEMUS He € 06°€KTOM CMifIbHOT CYMICHOT B/TACHOCTI MOAPYXOKS.
BogHouac BignosigHo fo n. 17 MoctaHoBw MneHymy Buwioro cne-
Llia/li30BaHOro cyay YKpaiHv 3 po3rfisify UMBIIbHUX | KpUMIHAIbHUX
cnpas No5 Big 07.02. 2014 poky «[1po CyaoBy NPakTUKY B cripaBax
Mpo 3aXUCT NnpaBa BMaCHOCTI Ta iHLWXX peyoBux npas» [5] posrnsaga-
o4/ M030BY, MOB’A3aHI 3 NPaBOM CMifIbHOT BIACHOCTI, CYAM MOBUHHI
BMXOAUTK 3 TOro, WO BignoBigHO Ao cTatTi 368 LUK YKpaiHu cninbHa
BMACHICTb ABOX ab0 Ginbllie 0Ci6 6e3 BU3HAYEHHS YaCTOK KOXHOIO 3
HUX Yy Npa.i BNAaCHOCTI € CNifIbHOK CYMICHOK BMacHICTHO. Tak, Cnifib-
HOK CYMICHOK BMIACHICTIO, 30KPeMa, €: MaitHO, HabyTe MoApYyXOKAM
3a Yac Wby, AKLLO iHLIe He BCTAHOB/EHO [OrOBOPOM ab0 3aKOHOM
(ctarTi 60-74 CK YKpaiHu); MaiiHo, HabyTe B pe3ynbTaTti CrifibHOT
npavi Ta 3a CNifibHi FPOLLOBI KOLUTK Y/eHiB CiM ™, AKLLO iHLLIe He BCTa-
HOBJIEHO JOTOBOPOM, YKNaAeHUM Y NUCbMOBII (DOpMi.

B LbOMY KOHTEKCTi BapTO HarofiocuUTH, L0 KOPUCTYHUMCH 3a-
raflbHAMU Npasuiamm IPULANYHOT CUAM HOPMATUBHO-MPABOBUX akK-
TiB, pilleHHs i BUCHOBKM KoHcTuTyuiiHOro Cyny YkpaiHu piBHOK
MipOoHo € 060B’A3KOBMMM 10 BUKOHAHHS (CT. 69 3aKOHY YKpaiHu Bif,
16.10.1996 poky «[po KoHcTuTyuiiHniA Cyg YkpaiHu» [6]). Hato-
MICTb MO/MOXeHHs ¢T.36 3akoHy YkpaiHu Big 07.07.2010 poky «[1po
CyAO0YyCTpiil Ta cTaTyc cyaniB» [7] chopMynboBaHi AOCUTb KOHKPET-
HO - noctaHoBu MneHymy Buiioro cnewianizoBaHoOro cygy YKpaiHu
3 pO3rnsagy UMBINbHUX | KpMMiHaNIbHUX cnpaB (B NEBHIN Mipi npaBo-
HacTynHWK NneHymy BepxoBHOro cyay YKpaiHu w040 NOBHOBAXKEH-
Hf [aBaTh CyfaM PO3’ACHEHHS 3 NMUTaHb 3aKOHOLABCTBA HA OCHOBI
y3ara/ibHeHHs Cy10BOT NPaKTUKK Ta aHasi3y CyA0BOi CTaTUCTUKN) HO-
CATb peKOMeHaLiiHnii XxapakTep.

NIALVLID XUNAOMAVH MUNHCIGE
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He 3Bakatoum Ha YiTKICTb MNigxofy 3aKOHOAaBUSA B NMUTaHHI pe-
ry/I0BaHHA MPaBOBOro PeXXUMY MaiviHa NOAPYXOKS, CYAN A0MYCKaloTb
He 0JHaKOBe 3aCTOCYBaHHA O KOHKPETHUX XUTTEBUX CUTYaLLiil Noso-
XeHb cT. 61 CK YkpaiHu.

Tak, Konerisi cyais CyfoBoi nanatv y UmMBiNbHUX cripaeBax Bu-
LLLOro crnewianizoBaHoro cyay YKpaiHu 3 po3rnagy UMBINbHUX i KpuMi-
Ha/lbHMX cnpaB (gani - BCC Ykpainu) B yxBani Big 23.11.2011 poky
AiALWNa BUCHOBKY, LUO:

«BigMOBNAUMY NMO30Bi MPO BU3HAHHSA 3a MO3MBAYEM Mpasa Bnac-
HOCTIiHa £ YyacTuHy 20/100 YacTUWH KOMMNEKCY TOPriBe/lbHUX NaBi/b-
IOHIB CbOMOT Yepru naBinbiioHy No2, 3aranbHOK nnouieo 19,2 ke.M.,
BapTicTIo 68110 rpH., cya nepLuoi iHCTaHLiT BUXOAMB 3 TOro, WO
BiAMOBIAHO J0 CT. cT. 57, 61 CK Ykpainu, n. 29 MNocTaHosu Mne-
Hymy BepxosHoro Cyay YkpaiHu «[1po npakTuKy 3acTOCyBaHHA 3a-
KOHOAABCTBA MpY PO3rNAAi Cnpas Npo npaso Ha L6, po3ipBaHHa
LLNOGY, BU3HAHHSA 1AOro HediicHMM Ta noAin MaiHa noapy><>Ks» No
11 Big 21.12. 2007 poKy, MaiiHO NpMBATHOrO NigNPUEMCTBA Un (i-
3UYHOT 0COBM-NigNPUEMLSA He € 06 EKTOM CNiNbHOT CYyMiCHOT BlacHo-
CTi MOAPY>K>KS, IHLLIWIA i3 NOAPY>K>KS MaE NPaBo TifbKW HA YacTKy
ofep>KaHuX A0OXO0AiB Bif i€l 4iIANbHOCTI.

CKacoBytouu piLleHHs cyay NepLlol iHCT aHLUiiB YacTuWHI BigMOBY
B 3aJ0BO/IEHHI BUMOrY npo nogin 20/100 yaCcTuH KOMM/EKCY TOpri-
BE/IbHMX NaBi/biAOHIB Ta 3a40BO/bHAOUM MO30B Y BKa3aHili YaCcTuHi,
MpW LUbOMY CTArHYBLUN BapTIiCTb 5 YaCTUHWN TOProBuX BiTPUH, Cya
anensuiiHoT iHCT aHuiT BUXOAMB 3 TOr0, L0 CTOPOHN Habym npasa
CMiJIbHOT CyMICHOT BNACHOCT i Ha CMIPHE HEXKUT/IOBE MPUMILLEHHS, a
TON (hakT, Wo npuabasanocs BoHO Ans 3aHATTA OCOBA 5 nig-
NPUEMHNLBKOI AIANBHICTI0O Ta (PakTWUYHO 3 Tako MeTOK BMKO-
PUCTOBYETLCA NMPABOBOI0 3HAYEHHSA He Mae» [8].

Koneria cynais cyfoBoi nanatny umeinsHMX cnpasax BCC Ykpa-
THM B yxBani Big 11.12.2013 poky norogmnacs 3 BUCHOBKaMW anens-
LiiiHOrO cyay B TOMY, LLO:

«BWUCHOBKW CyZy nepLuoi iHcTaHuii, wo OCOBA 2, ak ¢hisnu-
Ha ocoba - mignpuemMeLb 3a JOroBOPOM KyMiBni-npoga>ky npugbdana
00 KT HepyxoMOoCTi, fIK (pi3nyHa ocoba—nignpremewb, cniaTwia 3a

HbOI0 OCOOMUCT I KOLITU Ta BUKOPUCT OBYBaNa npuadaHe MaiHo npu
30iACHEHHI NiANPUMEMHULBKOT AiANbHOCTI, cynepeyaTb (hakTUYHUM
o6CcTaBvHaM cnpasu Ta BUMOram 3aKOHOZLaBC T Ba.

BignosigHo [0 porosopy Kynisni-npogayky Big 21.12.2004 p.,
npogaseys OCOBA 5 npogana, a nokyneus OCOBA 2 kynuna
15/100 yacTOK NpUMILLEHb Ta crnopyq AMTSY0ro 0340POBYOro Ta-
6opy, wo 3HaxoaaTbesay ALPECA I, npoga>k 3giiicHeHo 3a 151048
IPH., AIKi NOKyneLb cnaaTwWB NPOAABLI0 MOBHICTH. BbauaeThes, WO
npu yknagaHHi gorosopy kynieni-npoga>ky OCOBA 2 gisna aK qi-
3MyHa ocoba, A0roBip He MICTUTb OY/b-AKMUX NOCKNAHb Ha (i3NYHY
0COo6y-MiaNpUEMLIA 260 PEKBI3UT U NiANPUEMLIS.

Mpu yknagaHHi BkasaHoro gorosopy OCOBA 1, 6yayun 4onosi-
Kom nokynus OCOBA 2, faBaB 3rofly CBOIi APY>KMWHI Ha KyniB/to BKa-
3aHOro 06 EKTa HepyXoMOCT i 3a rpoLui, Lo 6ynm npeaMeTOM CriNbHOT
CYMICHOT BNacHOCTI.

3a Takux nigcTas BUCHOBOK CyAy NepLuoT IHCTaHuiinpo Te, Wwo
CMipHWiA 06 €KT HepyxoMocTi 6yB npuabaHnii OCOBA 2 Ak i3ny-
HOKO 0CO6O0H-MIANPUEMLIEM HE € CMINbHOK CYMICHOK BAACHICTIO MO-
LAPY>K>KA € NoOMUNKosum» [9].

Koneris cyagis cyfoBoi nanatu y umeinsHMX cnpasax BCC Ykpa-
THM B yxBani Bifg 19.06.2014 poKy KOHCTaTYE, LLO:

«B cuny 4.2 ¢T. 61 CK Ykpainn goxoan OCOBA 1, ogep>KaHi
HVUM Bif, 34IMCHEHHS NiANPUEMHULBKOT AiSNbHOCTI B Nepiog woby 3
no3unBayeM, € CMifbHMU KOLLTamu Noapy><>Ks, a He Noro 0cobucTu-
MU KOLLITamMu...

3Ba>Kkarouy Ha HaBefieHi BUMOTIM 3aKOHY, & TakK0>K BPaxoByluu
HasBHY HOT apiaslbHO MOCBIAYEHY 3a5BY No3KBayva NPo HaZaHHs 3roam
Ha NpuabdaHHs 3eMeNbHOT AINSHKM Nig aBTOMUIAKY, HafaHyy BignoBij-
HOCTI 0 4.4u.1-3 cT. 65 CK YkpaiHu, cyn nepLioi iHCT aHuil 4ilLwos
06rpyHT0BAHOIO BUCHOBKY NPO Te, L0 3eMefbHa fiNsHKa HECiIbCbKO-
rocnofapcbKoro npusHadeHHs nnouieto 0,12 ra ans o06CnyroByBaHHs
MyHKTY aBTOMUIKM NIErkoBUX asToMOGINiB, npugbaHa 14.12.2004
poky OCOBA _1 K NpuBaTHUM MiANPUEMLEM 33 KOLITY, CPOPMOBaHI
3apaxyHoK CnijibHOi CYMICHOTBNACHOCT i nofpy>k>ks» [10].

BogHouvac koneris cyanis cyfoBoi nanaty y UMBINbHUX cnpaBax
BCC Ykpainu B yxBani Bif 16.07.2014 p. 4iTKO BU3Ha4ae, LLO:
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«Cyp[, NepLIol iHCTaHuil Ta anensauiiHwiA cyp 06rpyHTOoBaHO
[iLIAN A0 BUCHOBKY, L0 OCKINbKK CMipHe HEXKMT/IOBE MPUMILLLEHHS
Ta 3eMenbHa AinsHka nig HuM npuadaHa OCOBA 2 ansi 3ailicHeHHSs
NiANPUEMHMLIbKOT AiSNbHOCTI Ta 3a KoWTW, OTpuMaHi Big nignpu-
EMHULbKOI AISNILHOCTI, Ha CMipHi 06 EKTU HEPYXOMOCTI: HEXKUT-
noBy OyfiBNO Ta 3eMeNbHY LiNAHKY He PO3MOBCIOIMKYETHLCA PEXKUM
CMiNIbHOTO CyMIiCHOIo MaiiHa nofapy>k>ksa» [11]. Takuii BUCHOBOK Cyay
OyB 3p00/1EHNI He3BaXaKOUM Ha HasiBHI HOTapialbHO NOCBIAYeHI 3ro-
[N OQHOrO 3 NOAPYMOKA, HafaHi HoTapiycy Mpy YKnafeHHi foroeo-
piB KyniBAi-Npofaxy, AK HEXWUTNIOBOr0 MPUMILLEHHS, TaK i 3eMe/IbHOT
[iNSHKK, Ha NpuabaHHS LbOro MaliHa 3a paxyHOK CriflbHUX KOLUTIB
NOAPYXOKS.

3i 3MiCTy BMLLEBKA3aHWX CYA0BUX PillieHb B6AYAETLCA HEOAHAKO-
Be 3aCTOCYBaHHSA AK Cyiamu NMePLUOT IHCTaHLT, Tak i CyA0M KacaliiiHOoT
iHCTaHUiT, 0AHMX | TMX caMMX HOPM MaTepianbHOro Npaeay NoAibHMX
NpaBOBigHOCKHAX, iKe NOMArae B TOMy, LLO B O4HMX BUMALKax Cyau
MOroAnANCA 3 TUM, WO Ha 06’EKTWM HEPYXOMOCTI He MOLUMPHOETHLCA
PEXMM CMiNIbHOr0 CyMICHOIO MaliHa NoApYMOKs, OCKifIbKW € MaitHOM
(hi3nYHOI 0cobU-MiANpPUEMLSA, a B IHLIMX BUMNAAKaxX Cyan BMXOAWUIM
i3 TOro, WO MaliHO (hi3M4HOi 0cobU-NigNpreEMUSA € 06°€KTOM Mpasa
CNiNbHOT CYyMICHOT BNAaCHOCTI NOAPYMOKS.

B KOHTEKCTi OKpecneHoro, BapTo akLEeHTyBaTW yBary Ha crary-
Ci (pisnyHOT ocobm-nianpuemus. Tak, Kepyrouuch CT. 42 KOHCTUTY-
Uit Ykpainu, ct. 50 LUK YkpaiHu, cT. 128 "ocnofapcbkoro Kogekcy
Ykpainum (gani - 'K Ykpainn) [12] MoxkHa CTBEpAKYBaTH, L0 KOXKHUIA
rPOMafsHVH, KNI 6aKae peanisyBaTyi CBOE KOHCTUTYL,iHE NPaBo Ha
NiLANPUEMHULBKY AiANbHICTb, MiCNA NPOXOMXKEHHS BIAMOBIAHNX pee-
CTpayinHMX Ta IHWKUX nepefdayveHnX 3aKOHO4aBCTBOM Mpouesyp He
BTpayae i He 3MiHIOE CBOro cTatycy (i3n4HOI 0Co6M, AKOro BiH HabyB
3 MOMEHTY HapO[KEHHs, a nvwe HabyBae A0 HbOro0 HOBOI O3HAKM -
«nignpuemMeLb».

BignosigHO [0 po3’dAcHeHHs MiHicTepcTBa HOCTULIT YKpaiHu
BiA 14.01.2011 poky cTatyc (i3nyHOT 0co6U-NigNPMEMLS - Lie Hopn-
JWUYHWIA CTaTyC, SIKWMIA 3acBiguye nNpaBO 0COOM Ha 3AiNCHEHHS Mia-
NPUEMHULIbKOT AiSNIbHOCTI, a came: CaMOCTIfHO, iHILiaTUBHOLO,

CUCTEMATUYHOKD, Ha BMACHWIA PU3MK TFOCMOAAPCHKOK AiS/IbHICTHO,
WO 3AIACHIOETLCA CY6’eKTamMM rocrnogaptoBaHHs (Nignpuemusmu) 3
METOK JOCArHeHHS EKOHOMIYHMX i CoLiasibHUX pe3ynbTaTiB Ta ofep-
YKaHHS nproyTky [13].

TaKMM YMHOM, NPUOYTOK, OfIEPXKAHMWI OJHWUM i3 MOAPYXOKS, AKNIA
peani3ye CBOK 3AaTHICTb 40 npaui LASXOM CaMOCTIAHOT, Ha BNaCHUIA
PU3NK NiANPUEMHNLLKOT AiSNIbHOCTI, B KOHTEKCTI HOPMK 4. 2 CT. 61
CK YKpaiHu € HiYMM iHLLIMM SIK 06°€KTOM npaBa CrifibHOT CYMiCHOI
BJTACHOCTI.

AHanoriyHy nosmuito 3ainmatoTb T.0.ApuBaHioK, |.M.KyuepeH-
KO, AIKi MiJ, ManHOM, HaIeXXHM MOAPYMOKAM 3a Yac WOy po3yMitoThb
rPOLUOBI KOLWITW, OflepyKaHi Bif yyacTi y CycnilbHOMY BUPOOHULTBI,
MiANPUEMHULBLKOT Ta IHLLOT CYCNiNbHO-KOPUCHOT AiSNIbHOCTI, MaiiHO,
npuabaHe 3a paxyHOK X CMifIbHUX KOWTIB Towwo [14, c.4; 15, ¢.57].

Byoyun cy6’eKTOM rocnogaptoBaHHs, QisuyHa ocoba - nignpu-
EMeLb Mae MNpaBO yK/MagaTh JOroBOpW, MOB’A3aHi i3 3[4INCHEHHAM
MiANPUEMHULLKOT AiANBHOCTI. B pesynbTtari BUKOHaHHSA LOTrOBipHUX
3000B’A3aHb (hi3MyHa 0coba-nignpueEMeLb MOXe NpuadaBaT MEBHE
MaliHO Ta BiAMnoBiAHO HabyBaTK Ha HbOrO MPaBO BMACHOCTI.

B Takux Bunagkax, Kepytouuchb 4. 2 cT. 61 CK YkpaiHu, cnig
nam’daTaTy, WO MaliHo, fike Npua6aBacTbCA OAHUM i3 MOAPYMOKA AK
(hisnyHOKO 0cobo-MigNPUEMLEM 3a Yac LMHBY, NpuadaBaeThCs 3a
KOLUTK, CCHOPMOBaAHI 3a paxyHOK CrifibHOT CYMICHOI BNacHOCTI Mo-
APYXHOKA.

Kpim Toro, ctarteto 369 LIK YkpaiHu BperynboBaHi 0Co6/IMBOCTi
34iMCHEHHS NpaBa Cri/sIbHOI CYMiCHOT BNIACHOCTI, B TOMY YWCAi i Mo-
APYXOKS. 30KpeMa, CMiBBMACHWUKM MaiiHa, WO € Y CNifbHIA CyMICHIi
BM1IAaCHOCTI, BONMOAIOTb | KOPUCTYHOTLCA HUM CMiNlbHO, SIKWO iHLUIE He
BCTAHOB/IEHO [OMOB/EHICTIO MiXXK HUMW. Po3nopsmpkaHHA MailHoM,
WO € Y CMifbHI/ CYMICHIli BMacHOCTI, 3MINCHIOETLCA 3a 300K BCIX
CNIBBMACHUKIB. Y pa3i BUMHEHHS OHWNM i3 CriBB/IACHUKIB MPaBOYnHY
LLO/Z0 PO3NOPSAMKEHHS CMiSIbBHUM MaliHOM BBaXKaEThCA, LLIO BiH BUMHeE-
HWIA 3a 3roA0H0 BCiX CNiBBMACHMKIB. 3rofa CNiBBMACHMKIB HA BUMHEH-
HS MPaBOYMHY LLOLO PO3MOPSALXKEHHS CMiIbHUM MaiHOM, SKWIA Nig-
Nnsirae HoTapiaslbHOMY MOCBiAYEHHIO Ta (ab0) AepXKaBHili peecTpadlii,

Mae OyTUW BICNOB/IEHA MUCBMOBO i HOTapia/lbHO NOCBifYeHa.
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3rigHo 3 4. 2 ct. 65 CK YKpaiHu npu yKnafeHHi 40rosopis O4HNM
i3 NOAPYXOKA BBXKAETLCA, WO BiH Ai€ 3a 3rofoo Apyroro 3 Nogpyx-
X8, Y. 3cT. 65 CK YKpaiHu 3aKpinieHo, Wo Ans yKNaaeHHs OgHNUM i3
MOLPYXOKSA AOroBOpiB, AKi NOTPebYTb HOTaPia/IbHOrO NMOCBIAYEHHS
i (ab0) fep>kaBHOT peecTpaLii, a TAKOX LOroBOPIB CTOCOBHO LiHHOIO
MaiiHa, 3rofja ipyroro 3 noApyXoka Mae 6yTv nogaHa NMCcbMOoBO. 3roga
Ha YKNlafleHHs JoroBopy, AKWi1 NoTpebye HoTapiaslbHOro NOCBiAYeHHS
i (a60) gep>kaBHOT peecTpavii, Mae 6yTW HOTapiaslbHO 3acBifyeHa.

Takum YnHOM, AN YKNafeHHs [OroBopiB, MOB’A3aHMX, Harpu-
Knag, i3 Kynis/ek 3emMenbHOT AiNgHKW, 6YAnHKY, KBapTuMpK, rapaxy,
iHLWIOT HepyxomocTi, disndHa ocoba-nignpuemMeLb, ska nepebysae y
LWTHO6I, MOBUHHA OfepXKaTV HoTapianbHO NOCBigYeHY 3rody Apyroro
3 NOAPYXOKA Ha BUMHEHHS BIANOBIAHWX AiiA.

B UbOMY KOHTEKCTI BapTO 3ayBaykKUTU, WO (PaKT NpuadaHHA nes-
HOro MaliHa Ha iM’a Cy6’eKTa rocnofaptoBaHHs He € MiACcTaBo AN1sl
BM3HAHHA LbOro MaiHa 06’€KTOM npaBa 0CO6MCTOT NpMBaTHOI Bnac-
HOCTI (Di3nyHOT ocobu-nignpremus. CrinbHOK CYMICHOK BNAaCHICTIO
noapyoKa, LWo nignarae noginy (ctarti 60, 69 CK YkpaiHu, 4. 3 CT.
368 LUK Ykpainu), BignosigHo Ao yYactuH 2, 3 cT. 325 LUK YkpaiHn
MOXYTb ByTV Oyab-siKi BUAX MaiiHa, 3a BUHATKOM TUX, SKi 3rigHO i3
3aKOHOM He MOXYTb iM HanexkaTu (BMK/OYEHI 3 LMBINIbHOIO 060p0-
TY), HE3A/IEXHO Bifl TOr0, Ha iM’A KOr0 3 NOAPYXOKS BOHW OyNn npu-
[16aHi YM BHECEHI FPOLLOBMMU KOLUTaMM, SIKLLO iHLLIE HE BCTAHOBEHO
LLOGHMM A0rOBOPOM YK 3aKoHOM (M. 23 MocTaHoBw MneHymy BCY
Ne11l).

Mpy ubomy cnif BigMITUTW, WO YMHHE 3aKOHOLABCTBO He
BMOKPEM/IIOE Takoro cy6’ekTa npaBa BNacHOCTI AK (di3MyHa 0Co-
6a-nignpuemMeLb Ta He MiCTUTb HOPM LLIOAO0 Npasa BM1IaCHOCTI (Di3NYHOT
0cobu-nignpremMus. 3akoHO4ABCTBO /NLLE BCTAHOBJIIOE, WO (isnyHa
ocoba-nignpuemMeLb Bignosifae 3a CBOIMM 3060B’13aHHSAMK YCiM CBO-
M MaiiHOM, Ha fike BiZNOBIAHO 40 3aKOHY MOXe 6yTW 3BEepHEHO CTAr-
HeHHA (4.2 cT. 128 'K YKpaiHn).

OTXe, Cy0’eKTOM npaBa BMAaCHOCTI BM3HAETbCA came (i3nyHa
0co6a, fika MOXe OyTW BNaCHUKOM Oy[b-AKOro MaiiHa, KpiM MaiiHa,
O He MOXe nepedyBaTn y BNAacHOCTI hisnyHoi ocobu. Mpu LiboMy

NpaBOBWiA CTaTYC (hi3UYHOT 0COOU-NIZNPUEMLSA He BNIMBAE Ha NpaBo-
BUIA peXkKnM MaiiHa, Lo nepebyBae y 1oro BacHOCTI.

He 3miHI0€ cTaTyC MaviHa, Npya6aHoro 3a vac Wby §isnyHo
0C0600-NIANPUEMLIEM, SK CMIIHOTO CYMICHOTO MaliHa NOAPYMXOKS,
(haKT NpuadaHHA Noro Ans 34iNCHEHHA MiANPUEMHULLKOI AisIbHO-
CTi. Ha npaktuui B TaKnx cuTyauisix Cyamy HepigKo BU3HAOTb MaiiHO
06’€KTOM MpaBa BMacHOCTI Cy6’ekTa NigNPUEMHULLKOI AiSNbHOCTI.
[16, c. 44] Cnip 3ayBaXXuTK, O METOO 34iAICHEHHS MiANPUEMHULLLKOI
LISNbHOCTI € iHTepecKn CiM’i - ofepXXaHHs [OX0AIB Bif TaKoi Aisnb-
HOCTi 47151 MOMOBHEHHS CIMENHOro 6roMKeTy. Toi (hakT, Wo (isnyHa
ocoba-nignpuemelp npugbasae ManHO AN 34iNCHEHHS HEKO nignpu-
EMHMLBKOT AiSNbHOCTI | (DAKTUYHO 3 TAKOK METOH0 B NOAA/LLLOMY BU-
KOPWCTOBYE, NPaBOBOI0 3HA4YEHHS He Ma€, OCKI/IbKM 3aKOH He 3a60po-
HSE MOAPYXOKIO BUKOPUCTOBYBATW HANEXHE TM MainHO AN 34iACHEHHS
OAHMWM i3 HUX NiANPUEMHULBKOT LisnbHOCTI (CT. 320 LK Ykpainn). [o
TOr0 X, YKnafeHi isnyHo 0co60t0-NiLNpUeEMLIEM JOrOBOPY MOXXHA
PO3rNAQaTV AK TakKi, L0 YK1a[aThea B iHTepecax ciM’i. BignosigHo
[0 4. 3 cT. 61 CK YKpalH/ AKLLO OA4HMM i3 MOAPYXOKS YKNa4eHO A0ro-
Bip B iHTepecax CiM’i, TO rpoLi, iHLIe MailHO, B TOMY YMC/i roHOpap,
BUrpaLl, AKi 6y ofepXxaHi 3a UMM JOroBOPOM, € 06’€KTOM Mpasa
CNifIbHOT CYyMICHOT BNAaCHOCTI MOAPYMOKS.

BucHoBKkW. Bupillytoum B Cyf0BOMY MOPALKY MUTAHHA NPO BU-
3HaHHSA MaiiHa, HabyToro 3a yac Loy (i3NYHOK 0CO60H-NigNPK-
EMLEM, 06’€KTOM CMifbHOT CYMICHOI BNacHOCTI MOAPYXOKA Ta 1Oro
nojanbluWiA NoAin, Cnif BpaxoByBaTW HACTYIHE:

1) Hopmoto 4. 2 cT. 61 CK YKpaiHu Y4iTKO BU3HAYEHO, L0 06°EK-
TOM MpaBa CnifibHOI CYMICHOT BM1acHOCTI € 3apo6iTHa nnaTa, NeHcis,
CTUMEHAIA, iHWI JoXoauW, ofepyaHi O4HUM i3 NOAPYHOKA. TakuMm yun-
HOM, JOXO4W, OfepPXKaHi O4HMM i3 MOAPYXOKA 3a Yac Wby Bij 34ic-
HEHHSI HUM MiANPUEMHULLKOT AiANLHOCTI, € CAiIbHUMK KOLITaMK Mo-
JPYYOKS, @ He A0ro 0COBUCTUMI KOLLITaMW;

2) caMm o co6i hakT NnpradaHHA NEBHOro MaiiHa Ha iM’a (i3nYHOI
0COOU-MIANPUEMLSA He MOXXe OYTW MiACTaBOK A/ BU3HAHHA LbOro
MaliHa 06’€KTOM npaBa 0COGUCTOT NPUBATHOT BNACHOCTI Cy6’eKTa ro-
CMOAapHOBaHHS;
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3) He 3MiHIOE CTaTyC MaiHa, NpuAaGaHOro OAHNM i3 MNOAPYXKA B

pe3ynbTati 34IACHEHHS NiANPUEMHULLKOIT AISNbHOCTI, SK CMifIbHOrO

CYMICHOr0 MaliHa NoApyXoks, (hakT npuabaHHA Noro ans 3aincHeH-

HS Ni4NPUEMHNLBKOT AisnbHOCTI. Cnif, 3ayBaXXnTW, WO METOH 34ilic-

HEeHHS MiANPUEMHULLKOT AISNBHOCTI € iHTEpecH CiM™i - ofepXXaHHS

[OXOAIB Bif, Takol AisNbHOCTI ANS MOMOBHEHHS CIMENHOTO GHOKETY.

Toli (haKT, Lo OAMH i3 NOAPYXOKS € (DI3MYHOK 0CO60H0-MiANPUEMLIEM

i MainHO nNpuabasBanoca HUM A5 34INCHEHHS HEel MiANPUEMHULLKOI

LISNLHOCTI | (PaKTUYHO 3 TAKOH METOK B NOJASbLLIOMY BUKOPUCTOBY-

Ba/10CA, MPaBOBOro 3Ha4YeHHs He MaeE.

3 ornagy Ha 3a3HaveHe, MaiiHO npuabaHe 3a Yac LWN6Y OfHWM i3
MOAPYXOKA AK (Pi3NYHO0 0COBO0-NIANPUEMLIEM, € CMINIBHOK CyMiC-
HOKO B/TACHICTHO MOAPYMOKA.
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JNlorsiHoBa M.B. CypoBa npakTuka posrnisgy UMBIfIbHUX cnpas, NnoB’a3a-
HUX i3 BCTAHOB/IEHHSAM MPaBOBOI0 PEeXMMY MaiiHa (i3nyHOi 0cobn-MignpremMus,
HabyToro 3a 4ac Luoby

CratTa npucesiveHa J0CNIJKEHHIO MPaBOBOIO PEXUMY MaiiHa NOAPYMOKS, Npu-
A6aHoro 3a yac LBy, B pesy/bTarTi 34iACHEHHA OAHVM i3 MOAPYXOKA MignpreM-
HULLKOI [isiNIbHOCTI. AHani3 JOKTPUHU MNPUYBATHOMO MpaBa Ta MatepianiB CynoBol

MPaKTVK/ [03BOJISIE aBTOPOBI KOHCTATyBaTy, LU0 MaiiHo npuabaHe 3a 4ac LBy
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OfHUM i3 MOAPYHOKA K (PI3MYHOD 0CO600-NIANPUEMLEM, € CrifIbHOK CYMICHO
B/ACHICTIO MOAPYHOKA.

KntouoBi cnoBa: MaiiHo, NOAPYMOKS, CyA0Ba NPaKTyKa, isnyHa ocoba-nignpu-
€MeLLb, CriflbHa CyMiCHa BMACHICTb MOLPYMOKS.

JNorerHoBa M.B. CypebHas npaKTMKa pacCMOTPEHUst FpakKAaHCKUX Aen,
CBSA3aHHbIX C YCTaHOB/IEHWEM MPaBOBOI0 PeX1MMa MMYLLLECTBA (PU3NYECKOr0 n-
ua-npesnpyHUMaTesns, NPUobpeTeHHOro BO BpeMs bpaka

Crartbs MocBsLLEHa UCCef0BaHNIO NMPaBOBOMO PEXUMA MMYLLECTBA Cyrnpyros,
NP1OBPETEHHOTO BO BPems 6paka, B pesy/ibTaTe OCYLLECTB/IEHUS OAHVIM Y3 CYrpyros
NpeanpYHUMATEIbCKONA AesATeNlbHOCTU. AHaIN3 JOKTPMHBI YaCTHOrO Mpasa 1 Mare-
pvanoB CcyaebHOW MPaKTVKX MO3BOMSET aBTOPY KOHCTATMPOBATb, YTO WMYLLIECTBO
npvobpeTeHO BO BpeMs 6paka O4HVM 13 CYMpYroB Kak MHAVBUAYa/IbHbIM Npeanpu-
HUMaTesniem, SBMsSeTCs 06LLIE COBMECTHO COGCTBEHHOCTBIO CYMPYroB.

KntoyeBble cnosa: WMYLLECTBO, Cynpyru, cyfebHas npakTuka, (rnyeckoe
VLO-NpeanpuUHUMaTesb, 06LLAasA COBMECTHAsA COBCTBEHHOCTbL CyrpyroB.

Logvinova M.V. Legal practice civil proceedings relating to the establishment
of the legal regime of property individual entrepreneur acquired during the
marriage

The article is dedicated to the legal regime of marital property acquired during
the marriage, as a result of one of the spouses entrepreneurship. Analysis private law
doctrine and case law reveals that the property acquired during the marriage by one
spouse as an individual entrepreneur is the common property of the spouses.

Keywords: property, spouse, court practice, individual entrepreneur, common
property of the spouses.

MaptHioK H.P.

NOPIBHANBHO-TMTIPABOBA
XAPAKTEPUCTUKA XONAWHIIB
| XONAVHTOBUX KOMMAHIW 3A
3AKOHOAABCTBOM IHO3EMHWX AEP>XAB

YK 334.758.4

HepocTaTHiCTb NpaBOBOro perysitoBaHHA Takoro UMBINbHO-Mpa-
BOBOr0 06’¢HaHHA IOPULNYHUX OCI6 AK XONAWHT Y HalioHa/lbHOMY
3aKOHOZABCTBI, 3yMOB/IOE NOTPeOyY 3BepHYTUCA A0 IHO3eMHOT Npak-
TUKMN BUPILLEHHS LibOr0 MUTaHHS.

BaxnmBicTb AOCNIMKEHHS JaHOT HayKOBOI MPO6GMemMaTuKn 3y-
MOB/IEHA HEOOXIAHICTIO BUBUYEHHS 3aKOPAOHHOMO AOCBIAY PO3BUTKY i
CTaHOB/IEHHS 3aKOHOABCTBA NP0 XOMAMHIM 3 METOH iMMeMeHTaL, it

OKPEMMX MOJOXeHb [0 HaLlioHa/IbHOTO 3aKOHO/ABCTBA.
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Y HayKOBIil HOpUAMYHINA NiTepaTypi po3rnsgy UMX nuTaHb npu-
CBATUAM CBOI Mpaui Taki BYeHi Ak: KO. A. CniocapeHko, |. B. beii-
uyH, M. I. KynariH, 1. O. I'laptheHos, C. I. Mapmasosa, A. M. I'piTaHc,
I.C.uTKiHa.

MeTa Ui€i CTaTTi NONArae B NPOBELEHHI MOPIBHA/ILHO-MPaBOBOI
XapaKTePUCTMKN XONAMHIIB i XONAMHIOBMX KOMMaHili 3a 3aKOHOAaB-
CTBOM iHO3EMHMX KpaTH.

Y cyu4acHili CBITOBII cucTemi Cy6’eKTiB NpMBAaTHO-NPaBOBUX Bif-
HOCWH 3arajlbHOBU3HaHOHO € BXXMBA POJIb XONANHIIB i XONANHIOBMX
KOMMaHi, SKi NPOALLAN TPMBANWIA LLNSAX €BOMOLLIT | Cy4aCcHOro posy-
MiHHS! LIMX NPaBOBUX KOHCTPYKLNA.

Pocilicbkunii BYeHuiA M. |. KynariH, 3a3HauuB, L0 ANS CyyacHOT
KaniTaniCTUYHOT EKOHOMIKM XapakTepHa nosiBa pisHOro pogy 06’ea-
HaHb FOPUANYHO CaMOCTIMHUX CY6’eKTIB (SK NpaBuIo HOPUAUUHUX
0Cib), MOB’A3aHNX BiJHOCMHAMM €KOHOMIYHOT 3aneXHocTi [6, €.138-
152]. Taki 06’efHaHHSA B 3aKOHOAABCTBI Ta HPUAWMYHIMA [JOKTPUHI
Ha3MBalOTbCA MO-Pi3HOMY: «MOB’A3aHI MiANPUEMCTBA», «CUCTEMM
KOMMaHili», «opraHisauii opraHisauili», «TOBapuCTBa TOBapUCTB»,
«TOBapWCTBa [PYroro CTYMNeHo», a TaKoX «rpynu KoMMaHili» abo
npocTo «rpynm»[15, ¢.162].

Y CLUA, Benukiii bputanii, IpnaHaii, ski Hanexarb [0 aHrioa-
MepPMKaHCLKOT CUCTEMW NpaBa, Taki 06’¢4HaHHA TaK i Ha3VBatOTLCH
XONAUHIamMun. Y KOHTUHEHTa/IbHOMY 3aKOHOAABCTBI HiMeuunHN BOHM
OTPUMaIN HaiiMeHyBaHHS NOB’A3aHNX MIAMPUEMCTB, 40 YMCa AKX
BIfIHOCATbCS, 30KpemMa, KOHUepHU[15, ¢.169]. ¥ dpaHuii 06’caHaHI
BiAHOCUHAMWN €KOHOMIYHOT 3a/1eXKHOCTI | KOHTPO/IKO HOPUANYHI 0CO-
01 IMEHYHOTbCA rpynamMmu ToBapucTB abo XONAUHIOBUMM rpynamu|7,
c.61].

Mpwn NeBHili NOLLIMPEHOCTI B 3apy6iXXHOMY 3aKOHOAABCTBI MOHAThL
KXONAUHTY» | «X0NANHIOBOT KOMMNaHIi», K AepXXaTe/IbCbKOT KOMNaHii
JY>Ke 4acTo B HayKOBili OKTPUHI i B 6i3Hec-npakruyi 6aratbox Kpa-
TH TEPMIH «XONAVHI» BUKOPUCTOBYETLCA [/ MO3HAYEHHSA He TiflbKK
MaTEepPUHCLKOI, a BCIET CYKYMNMHOCTi KOMMaHil, WO MatTb XO/ANHIOBI
3B’A3Ky. Tak, HanpuKnag, y gpaHLy3bKiil opuanyHin nitepatypi i Ha
NPaKTUL cepef rpyn KOMMaHili po3pi3HATb rPynu XOMAMHIOBOrO
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TNy, XONAWHIOBI FPynK abo NPOCTO XONAMHIK[7, ¢.61]. Y NOKTPWHiI i
npaB0o3acTocoBuil npakTuui IpnaHaii xonamHr (Holding) po3ymitoTb
K 06’efJHaHHA, iKe BK/OYae B cebe XonauHrosy (OCHOBHY) Komna-
Hit0 | KOMMNaHii, WO 3Haxo4aTbea nif i KoHTponem[15, u.2 ¢.162]..

AKLO MOPIBHATWA MpaBOBE 3a6e3MeyYeHHs! XONAWHIIB B HaLLii
KpaiHi i B CBITI, TO B 6araTb0X pPO3BMHEHMX [epXKaBax BifCYTHi cre-
LianbHi 3aKOHOAABYi aKTU MPO XONAMHIK, Y TOMY Yucni B Himeuuu-
Hi, ®paHuii, Benukiin bpuTtaHii, bpasunii, lpnaHgii. ¥ yux kpaiHax
npaBoBe 3abe3neyeHHs1 06’eAHaHb HOPUAUYHUX OCI6 3MIACHIOETLCA
3a ONOMOroK 3aKOHOAABCTBa, L0 Pery/toe opraHisauiiHo-npaBoBi
(hopMM yYaCHWMKIB TaKUX 06’°€qHaHb.

Hanpuknag, y HimeuyunHi 3akoHOJaBYe perysntoBaHHSA CTBOPEH-
HA Ta AisNbHOCTI XONAMHIOBUX KOMMaHIM i KOHLEPHIB 3[IACHIOETLCS
AKLUIOHepHUM 3akoHOM (1965p.) i 3akoHOM «[po ToBapucTsa 3 06-
MEXEHOI BIAMOBiAa/bHICTIO» (1892p.), B Bpasunii - 3akoHOM Mpo
akuioHepHi ToBapucTea (1976p.). CneujaibHe 3aKOHOAABCTBO MPO
06’eAHaHHS XONAUHIOBOro TUMY €, HanpuKnag, y HoBiin 3enaHaii Ta
ABCTpIi[8, ¢.174].

Y Benukiil bputaHii kopnoparviBHe 3aKOHO4aBCTBO BK/IKOYaE 3a-
KOH Mpo KomnaHii 2006p. (paHiLle 4isB 3aK0OH Npo KomnaHii 1989p.).
3akoH npo napTHepcTBo 1907 p.; 3aKOH MpO NapTHEPCTBO 3 0OMeXe-
HOHO BignoBiganbHicTio 1907p.; 3aKOH Npo yroam 3 LiHHXMK narepa-
MW YYacHUKIB KOMNaHii 1985p.; 3akoH Npo 3nuUTTA KomnaHii 1985p..

OCHOBHMMM OpraHi3ayiiiHo-NpaBoBUMU (hopMamm KOpropaTmBe-
HOro 6isHecy y BenmkobpuTaHii € MapTHEPCTBO 3 HEOOMEXEHOH
BiZNOBIJAMLHICTIO YyacHWKiB (general partnership) - aHasor nos-
Horo ToBapuctBa (y BenukobpuTaHii He € HOPUANYHOK 0CO60HD);
MapTHEPCTBO 3 OOMEXEHOK BiAMOBiAa/bHICTIO yyacHuMKiB (limited
partnership) - aHasor KOMaHAWTHOrO TOBAPWUCTBA; KOMMaHis 3 06me-
YKEHOI BiJMOBIJANILHICTIO 3a HOMiHA/IBLHOK BapTiCTIO akuii / nato
ydacHuKiB (a company limited by shares); komnaHis 3 BiAnoBiganbHi-
CTHO, OOMEXEHOK YYaCHMKaMy CyMOK0 rapaHTiin (a company limited
by guarantee); KomnaHis 3 HEOOMeXXeHO0 BiNOBIJA/TbHICTIO YYacHW-
KiB (an unlimited company). KomnaHii MoXyTb 6yTn ny6niyHumu i
npuBaTHUMKU. Y Ny6AIYHUX KOMMaHiX 060B’A3KOBUI MiHIManbHWIA

pO3Mip CTaTYTHOrO KariTa/ny 3 BKa3iBKOK Ha Te, L0 KOMMaHisa € ny-
OniyHoOI, Nepefava akLii B Ny6AiYHNX KOMMNAHIAX € BifIbHOK, B Mpu-
BAaTHWX KOMMaHIAX Ti/IbKW CBOTM akLjioHepam, a TpeTiM 0ocobam - Tiflb-
KW 3a 3rofloto akuioHepis[9, ¢.154].

B crarTi 1159 3akoHy npo komnaHii BenvkobpuTanii (2006p.),
XONIANHT BU3HAYAETLCA TaKUM YMHOM: «KOMMNaHis € JOYiPHbOK KOM-
naHieto (subsidiary) iHLLOT KOMNaHii, WO € XOAUHIOM, AKLLO:

a) XONAMHI BoNogie GiNbLUICTHO roNociB B Hilf;

6) XONAWHT 1T y4aCHVKOM i Ma€e Mpaso npu3HayaTyi abo ycysaru
GinbLUICTb 1T paan ANPEKTOpIB,

B) XONAMHT 1T y4aCHMKOM i CaMOCTIiHO KOHTPO/OE, BiANOBIAHO
[0 Yroay 3 iHWKMM yYacHUKamm, 6ifbLUiCTb FOM0CIB B Hill;

r) abo BOHa € AOUipHLOIO KOMMaHIE iHLLOT KOMMNaHiT, iKa B CBOIO
yepry TexX € AoYipHbOK KOMMAHIE iHLIOT KOMMNaHiT.

KomnaHis € 4o4ipHbO0 KOMMAHIEH, LU0 3HAXOAMTLCSA Nif NOBHUM
KOHTpO/neM iHwoi komnaHii (wholly owned subsidiary), sikwio 1i une-
HOM € TiflbKW MaTepUHCbKa KOMMaHis, a JodipHi nignpuemcrtea abo
0co6U LieT MaTEPUHCHKOT KOMMaHIT 4itoTh Bif 11 iMeHi abo 11 Jo4ipHiX
nignpuemcts[ 17].

Takox, cTatTeto 136 po3ainy 4 3akoHy npo komnaxii 2006p., ne-
pef6ayeHo 3ab60OPOHY Ha y4acTb A0YiPHLOI KOMMaHii B XOMANHIOBIl
(MaTepuHCbKiIn) KomnaHiil. Mpuyomy BCTaHOBMEHO, WO Oyab-AKuiA
po3Mo/in Yv nepefaya akLili XoNanMHroBoi KOMNaHii A0YipHil € Hik-
YeMHUM. BUK/IHOUEHHS CTAHOBUTb, SKLLO:

- [OYipHA KOMMaHIE BMCTYMae fK NpPaBOHaCTYMHWUK (CnagKoe-
MeLlb) ab0o AOBIPEHWNIA BNACHWMK XONANHIOBOI KOMMAHIT;

- [OYipHS KOMMNaHia BUCTyNae ogiLinHUM AnnepoM B onepali-
AX 3 LIHHUMU/ nanepamMm.

B ToMy Bunaaky, SKLLO AOYipHS KOMMaHis Habyna akuii 3 nopy-
LLIEHHS ICHYKOUMX BMMOTI, BOHA MOXe 3a/IMLWAaTUCh YYaCHVUKOM XOJI-
JOMHIOBOT KOMMaHil, ane 3 No3taB/ieHHAM Mpasa rosocy Mo akuisx Ha
3arasibH1X 360pax y4yacHMKIB X0NAMHIOBOT KOMNaHIT[17].

B 3akoHO#aBCTBI HiMeYuMHU MNOHATTA XOMAMHIOBOT KOMMNaHii
B3arasi BifjCyTHE, a 06’eHAHHA OPUANYHMX OCi6 Ha3uBatOThL NOB’s-
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3aHUMK MignpUeMcTBaMK e 0cobnmBe Micle 3aiMatoTb TaK 3BaHi
KOHLEpHW.

Y 3aKkoHOAAaBCTBI HiMeY4MHW XONAMHroBa KoMMaHisi po3rnspja-
€TbCA AK MaHytoue NigNPUEMCTBO KOHLEPHY, SKUIA Yy CBOKO Yepry, €
00’eIHAHHAM He3aNeXHUX MigNpPUEMCTB, WO MOB’A3aHi CUCTEMOID
y4acTi, forosopamy npo (hiHaHCYyBaHHS, BUPOOHUYO-TEXHOMOrIYHE
CMiBPOGITHALTBO.

Himeubknii BYeHnin T. Kennep ga€e Take BU3HAUYEHHS XOMANHIY:
«[if XonAuHrom abo XOoNAUHIOBOK KOMMAHIE MOTPIGHO po3ymiTu
MiANPUEMCTBO, FO/IOBHOK C(HEPOIO AifNIbHOCTI AKOr0 € PO3paxoBaHa
Ha TpMBa/IMiA TepMIH 40/bOBA y4acTb B OAHOMY ab0 KislbKOX camo-
CTiiHMX B NPaBOBOMY BifIHOLLUEHHI iHLLIXX NignpuemcTBax»[10, ¢.19].

B AKocTi npeameTa AisNbHOCTI cTaTyTamy GiNbLLIOCTI

XONANHTIB BU3HAYAETLCS NPUAGAHHSA Ta PO3NOPSLAKEHHS iHBEC-
TMUisMM abo YacTKaMu y4yacTti. PopMy/toKUmn, TaKUM YAHOM, Npes-
MeT CBOET AiANIbHOCTI, XONAMHIN OTPUMYHOTb MPAaBO KePIBHULITBA rpy-
not NiANPUEMCTB. Y (PYHKLiOHAIbHOMY NaHi XONAUHT, SK BULLNI
OpraH-KepiBHULTBA, 34iMCHIOE: CNY>XO0BY (PYHKLitO (KOHTPO/b, KO-
OpAMHALII0, KOHCYNbTYBaHHS Mignernmx nignpuemcTs); PyHKUiO ¢i-
HaHCYBaHHS | YaCTKOBO BUPOOGHMYY (PYHKLIitO (BUpILLIEHHS rocriogap-
CbKMX 3aBfAaHb NiLNopsAKOoBaHWX MiANPUEMCTB Y chepi niaHyBaHHS,
npaea, kagpis, iHPopmMaL,iT, CTaTUCTMKN, MapKETUHTY Ta iH.)[11, ¢.23].

B HimeuunHi xonguHr BUCTYNarOTb, NEPEBaXHO, B POPMI ak-
uioHepHoro Toeapuctea (Aktiengessellschaft - AG), ane He pigko i B
(hopmi TOBapuCTBa 3 06MeXeHOo0 BignosiganbHicTh (Gesslischaft mit
beschrankter Haftung - GMBH). Mpwy oMy AiANbHICTb XONAWHTIB Y
thopmi Al™ peryntoeTbCa 3aKOHOM MNP0 akLioHepHi ToBapucTea 1965p.,
a xonguHrie y opmi FMBX - 3akOHOM NpPO TOBapMCTBa 3 0OMEXe-
HOIo BignosigansHicTio 1892 p.[2, c.45].

Tak, 3rigHo cT.15 3akoHy HimeyumHn npo akuioHepHi ToBapu-
CTBa MOB’A3aHMMM MiANPUEMCTBAMMW € HOPUAMYHO CaMOCTINHI Mig-
NPUEMCTBA, AKi N0 BiAHOLLEHHIO OAMH A0 OAHOrO € MiANPUEMCTBAMM,
AKi HAXOATLCA Y BONOAIHHI NiANPUEMCTBA 3 MePeBaXKarUo0 yUacTHo,
€ MiANPYEMCTBAMU 3 NepPeBaKAOUOI0 YYaCTHO, 3a/1eXHMMU Ta BO0AA-
PHOKYMMK NIANPUEMCTBAMM, MIAMPUEMCTBAMUN KOHLEPHY, NiLNPUEM-

CTBamK, L0 6epyTb B3aEMHY Y4acTb UM € CTOPOHaMM JOrOBOPY MiX
nignpuemcraam” 13, c.6].

Cratta 18 BMLLEBKA3aHOIO 3aKOHY BM3HAYaE KOHLEPHOM 06’°ef-
HaHHS NOB’A3aHNX MiXK COOOH MiANPUEMCTB, AKi 06’°€AHaHHI Mg eaun-
HVM KepiBHULITBOM BHACMiAOK YKNaLeHHSA 4OroBopy Npo MigKopeHHs
abo 6e3 yKnageHHs Takoro.

OCHOBHMMUK BUAAMW KOHLEPHIB € AOroBipHi i (hakTuuHi. Iig-
CTaBOK ANs MepLUNX € BiANOBIAHWIA AOrOBIp NPO NigNOpsAKYBaHHS
3rifiHO AIKOro OfHe NiANPUEMCTBO NiLNOPAAKOBYE YNPaBNiHHSA CBOED
BIANBHICTIO THLWIOMY MIANPUEMCTBY B AKOrO BMHWKAE Mpasa [asaTui
060B’A3KOBI [/15 BUKOHAHHA BKa3iBKW 3a/1eXXKHOMY NignpuemcTsy. Bci
iHLLI KOHUEpHW BBaXAKTbCA PakTuuHuMn[1, c.26-27].

B akuioHepHoMy 3aKkoHi HimeyunHn 1965 p. BCTaHOB/EHI MEBHI
06MeXXeHHs 4na MiAMPUEMCTB, AKi B3aEMHO GepyTb y4yacTb B 06°ef-
HaHHi. 3rigHo cT. 19 3a3HayeHOro 3akoHy NignpuemMcTBamu, ki Ge-
PYTb y4yacTb - € NiANPUEMCTBA 3 OpraHisaliinHo-NPaBoBOK (HOPMOHO
rocnofapcbkoro TOBapuCTBa 3 MiCLLE3HAXOMKEHHAM Ha TepuTopil
KpaiHW, MOB’A3aHi B CUTY HANIEXXHOCTI KOXXHOMY 3 HMX GifbLLe YBep-
Ti YacTKM iHWoro nignpuemcrtea. BignosigHo ao ct. 20 AKUiOHep-
HOr0 3aKOHY HiMeuurHN KOoXHe i3 MiANPUEMCTB, AKi 6epyTb B3aEMHY
yyacTb, 3060B’A3aHO HeramHo MUCbMOBO MOBIAOMWTW [HLIOMY Mif-
MPYEMCTBY MPO PO3MIP CBOET yyacTi i Npo M6i 3MiHM WOL0 y4a-
CcTi. TakoX iCHYE i 3arasibHe MONOXEHHS, AKe nepegbadae 060B’A30K
KOXHOrO NiANpPUEMCTBA, SKOMY HaneXXUTb OinblUe YBEPTi YaCTKU um
ronocis B iHLWOMY TOBapWCTBI, HeraiHo iHpOpPMyBaTK MPO L TOBa-
pUCTBa, B AKOMY GepeTbcs yyacTb. IMpy LbOMY NpaBa, SKi Hanexarb
TOBapUCTBY, LLIO BUHUKAIOTb 3 y4YacTi B KaniTani iHLWOro ToBapucTea,
He MOXXYTb 3AIACHIOBATUCL B NEpiog Yacy A0 Takoro noBifgoOMIEHHS
(cT. 21 AKuioHepHOro 3akoHy HimeuunHn)[16, ¢.270-272].

XonauHrosi KoMnaHii @paHLii BigirpaloTe akTUBHY Posb Y Npo-
Lieci 3nUTTS GaHKIBCbKOro Kanitany 3 npomucrioBum. OpraHisadii-
HOIO (POPMOID (PYHKLIOHYBaHHA (hiHAHCOBOro Kanitasy € (iHaHCOBI
rpynu, KepiBHULTBO AKMMW 34IACHIOETLCA 3a 4ONOMOIOK XONANHIO-
BMX KOMMaHin[12, ¢.127]. Takumu iHaHCOBUMYU rpynamu, K «BNP
Paribas», «GDF Seuz», «Credit Agricole», «Societe Generate» Hasle-
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XWUTb 3Ha4YHE Micle Yy (paHLy3bKili eKOHOMILLI, a BENMKa YacTuHa X
aKTMBIB pPO3MiLLeHa 3a MeXaMu KpaiHu.

OCHOBHUMM OpraHi3aLiiHo-nNpaBoBMKU (hopMammn KoprnopaTuB-
HMX BiJHOCUH B KOPNOpaTUBHOMY 3aKOHOAABCTBI DpaHLil € NoBHe
TOBapmCTBO (societe en nom collective); npocTe KOMaHAWTHe TOBapu-
CTBO (societe en commandite simple); ToBapuCTBO 3 0OMEXKEHOID Bif-
nosigansHicTio (societe a responsabilite limitee - SARL); akuioHep-
He ToBap1CTBO (societe anonyme - SA) - 3BMYaiiHe, He KOPUCTYETLCS
FPOMaLCbKUMU  320LLAKEHHSAMU | KOPUCTYETLCA FPOMaACLKUMM
3a0LLaPKEHHAMM; aKLiOHEePHO-KOMaHAUTHe TOBapuCTBO; aKLioHep-
He TOBApUCTBO CMPOLLEHOrO TUMY; TOBApPUCTBO 3 OOMEXEHOK Bij-
MOBIAA/bHICTIO, SIKE HANEXWUTb OAHIA 0C06i. 3 METOK PeryntoBaHHS
BIZHOCMH MiXX FOPUAUYHO He3aneXHUMK, ajie eKOHOMIYHO B3aEMO3a-
NEXHUMU FOPUANYHUMMK 0Cc06aMn Y (PpaHLy3bKOMY aKLiOHepHOMY
3a-3aKOHOAABCTBI BBEAEHO MOHATTS «rpyna» (group)[9, c.154].

LLlogo po3mexxyBaHHS JOYipHIX Ta XONANHIOBUX KOMMNaHil, Top-
rosuin kogekc PpaHuii (Code de commerce) peryntoe 38’a3K1 MiX TO-
BapucTBaMy i MiCTUTb TEPMiHM “dinian” (04eBUAHO Bif TATUHCHKOIO
natuHebKoro filius - cvH) i “ToBapmCTBa, AKI MatoTb yyacTb”. IMignpu-
EMCTBO BM3HAETLCA (Pinianom, AKLLO iHLIe TOBAPUCTBO BONOAIE NOHAS,
MONIOBMHOK KaniTtasy nepworo (6insbwe 50%). B Tomy pasi AKLio
0fHe ToBapucTBO Bonogie Big 10 oo 50 % KaniTany iHLWOrO ToBapu-
CTBa—T0 MepLUe TOBApPUCTBO PO3rNAAAETLCA K Take, L0 Ma€e y4acTb B
iHWwomy (ct.cT. 233-1, 233-2 Toprosoro kogekcy ®paHuii)[18].

ToBapuUCTBO BU3HAETHLCA TAKUM, L0 KOHTPOJIKOE iHLLY KOMMaHio
AKLO:

1) npsamo um No6iYHO BOMOAIE YAaCTUHOO KaniTany, Lo Aae oMy
6iNbLUICTL ro/oCiB Ha 3araibHMX 360pax iHLWOro TOBapuUCTBa;

2) camocCTiiHO Bonofie GiNbLUICTIO roNoCiB B iHLLIA KOMNaHii B
Cuny JOroBopYy, YKNaLeHOoro 3 iHWMMK YYaCHUKaMM Yy akLioHepaMu
i e He cynepeYmnTb iHTepecam KOMMNaHif;

3) AKLLO BOHO (haKTUYHO BM3HA4ae 3a [ONOMOroH rosocis, SKn-
MW BONOZIE, PilLeHHs 3araibHNX 360piB LbOro TOBapuCTBa;

4) AKLLO BOHO € YYaCHMKOM ab0 aKLLiOHEPOM iHLLIOT KOMMAHIT i
MOXe Mpu3HayaTh abo ycyBaTu GiNbLLICTb YNEHIB OpraHiB ynpaB/iH-

Hsl, MeHeKMeHTY abo Harnagy (ct. 233-3 Toproeoro kogekcy dpaH-
L1 18].

Mepen6avaeTbCs, WO KOHTPO/Ib ICHYE Y BUNAAKY BOJIOAIHHS TO-
BapMCTBOM MPAMO Un Henpsamo noHag 40 % ronocis Ta 3a ymMoBH, LU0
YKOAEH THLUMIA YYaCHMK YmM akLioOHep He BO/IOAiEe MPAMO UM Hernpsmo
6i/lbLL 3HAYHOKO YaCTUHOLO LWNOCIB[1, c.24].

3akoHOAaBCTBO PpaHLLiT TaKOX MICTUTL 0OMEXeHHS LoA0 B3a-
EMHOT y4acTi. Tak, cT. 358 3akoHy PpaHuii “I'po Toprosi ToBapu-
CTBA” BCTAHOB/OE 3a00POHY aKLiOHEPHOMY TOBApUCTBY BOJOLITY
aKUisMM IHLIOro akLioHepHOro TOBapuCTBa, SKLLO0 OCTaHHE BOJOAIE
B CBOKO Yepry YaCTVHOK MOro CTaTyTHOro Kanitany, WO nepeBuLLye
10%. 3a BifCYTHOCTI 3rofiM TOBapUCTBO, AKE BOMOLIE MEHLL 3HAYHOHO
YaCTUHOK CTATYTHOrO KaniTany iHLIOro, NOBUHHO BiACTYNUTU CBOKO
4aCTKy. Y BMMaAKy PiBHOCTI YaCTOK y4yacTi - KOXHe 3 TOBapuCTB Mo-
BMHHO 3MEHLUUTM CBIiA BKNad A0 PO3Mipy, WO He nepesuilye 10 %
CTaTyTHOro Kanitany iHworo[1, c. 142].

LLlo cTocyeTbCs iICTOPUYHOT BATLKIBLLMHM KNAaCUYHMX KEPYHOUNX
XONAUHTIB - CnonyyeHnx LLTatiB AMepuKK, TO Tam B CUy crieum-
(iKM [ep>KaBHOro YCTPOK BiACYTHE €AMHE AN1A BCIX LUTATIB 3aKOHO-
[aBCTBO, WO BU3HAYaE NPaBOBe CTAHOBULLE KOPMOpaLiil i XONAWHTiB.
BiaTak, Taki 06’¢HaHHS LOPUANYHMX OCIO PEECTPYIOTLCA Ta (PYHKLI-
OHYIOTb B LUTaTax 3 HalbinbL NiNbroBMMM NOAATKOBUMU PEXMMAaMM
Ta CMNpOLLEHNMM NpoLeaypammn peecTpaLii. ICTOPMYHO CKNaioch Tak,
Lo TaknMu WiTatamu Ta fenasep ta Hoto-Axepci[8, ¢.273].

Pa3oM 3 TUM CTBOPEHHS | PYHKLIOHYBaHHS KOpropaTMBHUX opra-
Hi3aLiiHO-NPaBoBNX (HOPM pernameHTYeTbCS 3aKOHaMW LUTaTIB i 3a-
KOHOM Mpo NapTHepcTBO 1969p. . Y wrarti Huto-Mopk gie 3akoH npo
NignpreMHMLBKI Kopnopauii 1963 p.,; B wrarti [lenasep - 3arasbHuil
3akoH npo Kopropadii wraTy Aenasep 1967 p.; B wTati KanidopHis -
3aranbHuiA 3aKoH Npo Kopropauii 1977 p. Y wrati Konopago B 1968
p. 6yB NPUIAHATWIA 3aKOH NP0 KOMMaHii 3 06MeXXeHO BiAMoBiAa/bHI-
CTHO, 06Ir LiHHMX Nanepis perynoeTbea eaepavieto (3akoH npo LiH-
Hi nanepy 1933 p., 3aKOH NPo 06ir UiHHMX nanepis 1934 p.). 3akoHK
MpPo KOMMaHii 3 06MeXeHOoH BifNOBiJaNbHICTIO ICHYHOTb Y 6araTbox
wratax CLUA. lMpn UpOMYy B OCHOBI 3aKOHIB NPO MiAMPUEMHULBKI
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Kopnopauii 6inbwocTi wratis CIJTA neXxuTb 3paskoBuii 3aKOH Npo
NigNPYEMHULBLKI Kopriopauii 1969 p. (3 HacTynHuMuK 3miHamn 1984
p.), NPUAHATUIA AMEPUKAHCLKOT acoLliallieto FOpUCTIB.

OCHOBHI opraHi3auyiiiHo-nNpaBoBi opmMK KOPNopaTUBHOIO Gi3He-
cy B CLLUA: napTHepcTBO 3 HEOOMEXEHOK BiAMOBIAANBHICTIO y4ac-
HKKiB (general partnership) - aHanor nosHoro ToBapucTea (y CLUA
- He € HOpPUAMYHOI 0C000HD); NMapTHEPCTBO 3 OOMEXEHOH BiAMoBi-
JanbHicTio yyacHukiB (limited partnership) - aHasor KomaHAUTHO-
ro TOBapuCTBa; KOMMaHis 3 06MexxeHot BignosigasbHicTO (limited
liability company); KopnopaLis - aHanor akuioHepHOro ToBapucTsa
- Kopropauii BigKpuToro Tuny, abo nyo6niyHi kopropauii (publicly
held corporation), i kopnopauii 3akpwioro Tuny (close corporation).
Kopnopaduii BifKpUTOro TUMny BKIKOYAOTL: MyHiLUNanbHi Kopropa-
uiT, paiioHHI Kopnopauii, « Kopriopauii, 3aCHOBaHi Ans CyCMisIbHUX
noTpe6»[9, c.154].

AMepuKaHCbKMIn npoecop PobepT XeMmisTOH HaBOAWTL Take
3HAYEHHS XOMANHIOBOT KOMMaHIT: «XO/AMHIoBa KOMMaHisA - Le KOpno-
pauis, siKa Bofiofie GiNbLUICTIO akLii 0fHiel a0 Gifblue THLLIMX Kop-
nopauii»”?, ¢.595].

3a/1eXXHO Bifl NPOLEHTHOT y4acTi X0ANHIOBOT KOMMNaHiTl B CTaTyT-*
HOMY KariTani acouinoBaHOro NignpueMCTBa OCTaHHI MOAINAOTHLCA
Ha BMAW. Po3Mip Takoi yyacTi BM3HayaeTbca Kogekcom npo 6i3Hec
KopnopawiT WwraTy i MoXe BiApi3HATUCH 3a/1EXHO Bif LUTATY.

3aranom, Ha npuknagy wTaiy Hbto-Mopk MOXHa BifsHaunTy
Taki BUAW 3aneXHUX MigNpueMcTB: adininosaHa ocoba (affiliate)
- 0coba, AKa npamo abo Herpamo 4epe3 ofHOro abo 6GifbLle noce-
PELHVKIB, KOHTPO/IOE ab0 KOHTPOMIOETLCH, UM 3HAXOAUTHLCA MNif,
CMiNbHUM KOHTPO/EM 3 00YMOB/IEHOK 0CO60H0; acoLlilioBaHa 0coba
(associate) - 0yab-sKa opradisauisi Ui Kopnopadis, 10% ronocyroumx
aKLii 6yab-AKOoro Knacy Ko MpsMo Y HenpsiMO KOHTPO/THOKOTLCA UK
TPUMAOTLCA [HLLIOK 0COB0K; AKMIA MaE Take came MiCLe MpOoXuBaH-
HS SIK BKasaHa 0co6a; fouvipHa ocoba (subsidiary) - 6yab-ska 0coba,
OINbLUICTIO FONOCYHUMX aKLili SKOT NPSIMO UM HENPSIMO BONOAIE iHLLIA
oco6a (n. 1,3, 16 cT. 912 Kogekcy npo 6i3Hec KopnopaLii Hbto-op-

Ky)"™].

IMOBHICTIO 3a/1€XXHOK0 A04iPHBLOK KOMMAaHIE BU3HAETLCA KOMIMa-
Hisl, 95% ronocyr4mx akLi AKoi MPsIMO UM HEMPSIMO KOHTPOMIOKTh-
CA UM YTPUMYIOTLCS IHLLIOK 0COOO0L0, fIKa BU3HAETLCS 6ATbKIBCbKOHO
(parent corporation), KLLO Lie 6aHK, TO LUf KiNbKiCTb AOPiBHIOE 75%5,
c.19-20].

HaBefeHe CBifunTb, WO  3aKOHOZABCTBO MNPO XONAWHIM B
OINbLUOCTI KpaiH 3HaX0AWUTbCS Ha eTani CTaHOBMEHHS. Hopmu, Lo pe-
ryNOTb BIAHOCUHN MiXK €KOHOMIYHO 3a/IEXXHUMU KOMMaHIAMU, AK
npaBw/io, PO3MOPOLLIEHI N0 6araTouMCce/IbLHUM aKkTam Pi3HOT ray3eBol
NPUHANEXHOCTI. B psaai KpaiH BUAaHO akTW, WO PernameHTyoTb Opu-
riHaNbHI IHCTUTYTWU, SIKi BUKOPUCTOBYIOTLCA N5 NPaBOBOro 0thopm-
NeHHs rpynu[6, ¢.141-142].

Pa3om 3 TMM, 04YeBMAHO, L0 B 3aKOHOAABCTBI OrNIIHYTMX iHO3eM-
HUX KpalH, 415 BU3HAHHA KOMMaHiT XOMAMHIOBOKO OCHOBHA POJb Ha-
[AETbCA BU3HAYEHHIO 03HAKWM KOHTPOJIO Haj, iHLWIMMW TOBApUCTBAMMU.
XO04 NnpaBoBe CTaHOBMLLE XONAUHTIB B Pi3HUX KpalHax TeX perysnto-
HOTbCSA MO-PI3HOMY, B Ae4OMY TaKi MOSIOXKEHHSA € CMiNIbHUMW | JesiKi
3 TaKMX 03HaK A0LiNbHO Oy/o 6 3an03MYnTK Ta BHECTU B YKPATHCbKE
3aKOHO[aBCTBO.

Ha nigcrasi aHani3y 3aKOHOAABCTBA BYULLEBKa3aHMX KpaiH MOXHaA
AIViTU BUCHOBKY NpO Te, W0 XonguHrosa (Bif aHrNiicbkoro cfiosa to
hold - TpmaTi) KOMMNaHis - Lie KOMNaHis, AKa NPsAMOo UM HEMPAMO BO-
nofie KOHTPOMbHUMU NakeTamun akuii (4acTok) iHLWMX KoMnaHii Ta/
ab0 6iNbLUICTHO ro0CiB B OpraHi yrnpas/iHHA IHLLOT KOMMaHii 3 METOO
KOHTPO/IO Ta YNPaB/liHHA TXHBOK AiS/NbHICTIO.

Ha oCHOBI BULLEBKA3aHOI0, B YKPaiHCbKOMY 3aKOHOAABCTBI Mpo-
MOHYETLCA BCTAHOBUTWU KPUTEPIT AN PO3MEXYBaHHA [04ipHbLOT Ta
XONANHIOBOI KOMMNaHIT B 3a/1€XKHOCTI Bifl HaABHUX 03HaK KOHTPO/IO,
AKi TeX HeoOXiZHO 3aKpinUTX 3aKOHOLABYO. TaKUMU KpUTepisamMu,
30Kpema, MOXyTb ByTN: MOX/IMBICTb HOPUAMYHOT 0COOM NpU3HaYaTu
ab0 3BiNbHATW BUKOHABUMIA, KOHTPO/IOOUMIA Ta YNpaBiHCbKWIA op-
raH iHLWOI FOPUANYHOT 0C00M, a TaKOX CaMOCTIAHO BMU3HAYaTW A0MH0
piLLeHb 3arasibHMX 360piB TakoT 0cobm.

[ouinbHO TakoX po3pobunT MeXaHi3M MPaBOBOro PeryntoBaHHs
[OroBIPHOr0 MOpsAKY CTBOPEHHSA XONAUHTIB, KW Ha JaHWiIA Yac B3a-
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rani BifCYTHI. BiH MOXe nonaratu B TOMYy, LU0 MiXK OPUSNHHUMM
ocobamu 6yfe yKnagaTuch JOroBip Npo NigKopeHHs (Yv Aoroeip npo
yNpaB/iHHS), BIANOBIAHO 40 SKOrO OfHa topuanMyHa ocoba (XonanH-
roea KOMMaHisl) 6epe Ha cebe 060B’s130K 34iACHIOBATY yNpaBAiHHSA fi-
ANbHICTIO THLWOT OPUANYHOI 0C06U (A0YiIPHBLOIT KoMMaHIi'"), BU3Ha4aTu
HanpsiMKX PO3BUTKY, a [OYipPHS KOMMaHis 3000B’A3aHa BUKOHYBAaTU
TaKi PO3MOPSIPKEHHS | NepepaxoByBaTW XONAVMHIOBIA KOMMaHIi ya-

CTUHY MPUOYTKY.
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PycuH O.HO.

NMPEACTABHMUTBO HOPUANYHWX OCIBb B
LUBINBHOMY MPOLECI

Y[AK 347.965.43

AKTyanbHicTb Temun. Cyaose (npouecyasbHe) NpeacTaBHULTBO
€ BaX/IMBUM NPABOBMM iHCTUTYTOM i NPeaMETOM YMC/IEHHWUX HayKo-
BO-TEOPETUYHUX JOCNipKeHb. BogHouac y Hayui UMBINBHOMO npo-
Liecya/lbHOro rnpaea Tema MpeAcTaBHMLUTBA 3a/IMLLIAETLCA OAHIED i3
Hali6iNbLL ANCKYCIAHUX, OCKINIbKN cepefl BYEHWX He iCHYE €AMHOro
nigxo4y AK 4O BM3HAYEHHS MpoLecyasbHOro npeAcTaBHULTBA, Tak i
[10 PO3yMiHHS NPaBOBOT NPUPOAN, 3MICTY IHCTUTYTY LMBINIBHOIO NPO-
LlecyanbHOro MpefCcTaBHULTBE, Knacudikalii npeAcTaBHULTBA Ha
BUAW, BU3HAYEHHS CY6’EKTHOrO CKagy NpeacTaBHUKIB, 06’€KTy npa-
BOBIZIHOCWH 3a y4acTHO NPeACTaBHUKIB, NiACTaB X BUHUKHEHHS, Npa-
BOBOr0 CTAHOBMLLA NPeACTaBHUKIB, 06CATY TX MOBHOBaXEHb TOLLO.

® IOfHUM 3 BaXK/IMBUX HaNPAMKIB JOCNIIKEHb 3 BKa3aHOT TEMaTUKN €

N

I

NUTaHHSA NpeCcTaBHULITBA iIHTEPECIB HOPUANYHUX OCI6 B LMBINIbHOMY
CYA0UMHCTBI.

CTaH gocnifxeHHsA. OKpemi acrnekTu Cy0BOro npeAcTasHULTBa
Heo/IHOPa30BO BWCBIT/MOBA/INCL B PaAsHCHbKIM niTepaTypi, npausx
CyYaCHUX BITUM3HSHMX Ta 3apybixHMX HaykoBuiB (B.B. Komaposa,
A.A. PoseHbepra, M.K. TpeyluHikoBa, |.A. MaBnyHuka, C.A. dypcy,
M.C. LLakapsH, M./. LLitethaHa, B.C. LLlep6uHu, C.A. UsaHKiHa Ta
iH.). OgHak B NniTepartypi BMC/IOBNIOOTLCA AOCTATHLO HEOAHO3HAYHI
Nnornagn 3 NUTaHHA NPeACTaBHULTBA KOPUANYHMX OCi6 B LMBINILHOMY
npoueci (T.3. ,,CTaTyTHOro NpPeACTaBHULTBA”), X [0 MOBHOrO 3arie-

peyeHHs NogibHOro By CyfoBOro npeacTaBHULTBA. Tak, OAHi BUeHi
BBaXKalOTb, L0 KEPIBHUK, & TAKOX iHLII 0COOW, BifHECEHI 3aKOHOM,
CTaTyTOM ab0 MOMOXKEHHAM, [0 OpraHis HOPUAMYHOT 0CO6U, He € B
Cypi Ti npeAcTaBHUKOM, a TX AiT, NOB’A3aHi i3 3aXMCTOM MpaB i 3aKOH-
HMX iHTepeciB JaHoi opraHisauii, € gisMu camoi opuaNYHOI ocobu [1,
. 90-91; 2, c. 350]. IHWIi HayKOBLji BBaXaKOTb, O OpraHu Hopuany-
HMX OCi6 BUCTYNatOTb B CYfi B AKOCTi 3aKOHHUX NPeACTaBHUKIB [3, C.
145-146; 4]. IcHye TakoX TOUKa 30pY, 3riHO AKOT OpraHu, Lo BeLyTb
CrpaBu KONMEKTUBHMUX YTBOPEHb B Cyfi, 3aiiMaloTb CamMoCTiliHe Mpo-
LiecyasibHe NOMoXeHHs [5, ¢. 24-25; 6, ¢. 135]. BkasaHi po36iXHOCTI,
a TaKOX 3MiHM 3aKOHOAABYOro Pery/toBaHHA Ta PO3BUTOK MPaBOBOI
HayKn 00YMOB/IIOKOTL HeobXiAHICTb MOJANbLIOr0 PO3rnsay nuTaHb
CTaTyTHOro MpeacTaBHULTBA.

MeTa gocnifkeHHsa. Buxoaum 3 BUKIAAEHOro, B JOKTPUHI Un-
Bi/IbHOr0 MpoLUecyanbHOro npasa Haspina Heo6XiAHICTL NpoaHanisy-
BaTW NOMOXEHHS YNHHOMO 3aKOHOJABCTBA Ta BMUC/IOB/IOBAHI B fliTepa-
TYpi AYMKM LLOAO0 CTATYTHOrO NpeAcTaBHULTBA 3 METOK BUPOG/IEHHS
€OMHOro 6ayveHHs LbOro Buay npeAcTaBHMUTBA. [laHe LOCNiLKEHHA
Ma€ Ha MeTi BU3HAUYUTU NOHATTA, 3MiCT Ta 0COBNMBOCTI NpefCcTaBHU-
LITBA HOPUANYHNX OCI6 B LIMBINIbBHOMY MPOLECI, a TaKOXX CopMyBaTy
Npono3unLii WoA0 BAOCKOHAIEHHA YMHHOIO 3aKOHOAABCTBa 3 AaHOro
MUTaHHS.

OCHOBHUIA BMKNaA. FK y>e BKaslyBasiocs, O4HWM i3 BUAIB Cy-
[OBOr0 NpeacTaBHULTBA, AKUA OKPEMUMK aBTOpaMn BUAINAETLCA B
MeXax Moro Knacugikauii 3a nigcTaBaMn BUHUKHEHHS, € CTaTyTHe
npeACcTaBHULITBO. B HalibinbLu y3aranbHEHOMY BUNAAiI AOF0 MOXHA
BM3HAYMTU SK NPEACTaBHULTBO HOPUANYHOT 0COOM, SKe 34IACHIOETb-
€A Ha nigcTasi 1 yCTaHOBUMX [OKYMeHTIB. BignoBigHO A0 YaCTVHK
1 crarti 57 'K YKpaiHu, A0 TaKUX OOKYMEHTIB Ha/leXaTb PilleHHs
Npo YTBOPEHHS HOPUANYHOT 0CO6M abo 3aCHOBHULIbKWIA AOroBip, a
y BuUMagkax, nepefdayveHuX 3aKOHOM, - CTaTyT (NOMoXeHHs). Big-
noBigHO A0 YacTuHM 3 cTatTi 38 LMK YKpaiHu, opuanyHmx ocio
MPeLCcTaBNATL X OpraHu, WO Ai0Tb Y MEeXax NMOBHOBaXXEHb, Hafa-
HWUX TM 3aKOHOM, CTaTyTOM UM MOSIOXKEHHAM, abo TX NpefcTaBHMKM.
3 BKa3aHOro MOXHa 3p0o6buTy BUCHOBOK, LU0 3aKOHOAABCTBOM YiTKO
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PO3MEX0BAHO MOHATTH ,,0praH KPUANYHOI 0c06K” Ta ,,NpeacTaBHUK
topuanyHoi ocobn”. Ha gymky MN.®. Hewmela, Le cBiguMTb Mpo Te,
WO Ha odhiLiiHOMY piBHI 3aKOHOMaBeLb YCBIAOM/IIOE Te, L0 OpraH,
AKWI NpefCcTaBsfie iHTEPeCH HPUANYHOI 0C06K, He BNpasi BBaXKATU-
CA NPeACTaBHUKOM Y 3BMYaHOMY PO3YMiHHI LbOro cnosa [7, c. 24-
25]. HeobxifHicTb BifOKpeMI0BaTX OpraHu KpuanMYHoT ocobm Big, ii
npeACTaBHUKIB Bii3Ha4atoTh i iHLWI aBTOpM [2, C. 350].

BogHouac, 3rigHo YactuHu 1 cTarTi 42 LMK YKpaiHu, NoBHO-
BaKEHHSI MPeACTaBHMKIB CTOPIH Ta iHLIMX 0OCi6, SKi 6epyTb yyacTb
y crpasi, MalOTb 6yTW NOCBiAYEHi, 30KpeMa, [OBIPEHICTHO HOpUanY-
HOT 0Cc06Y ab0 JOKYMeHTamu, L0 MOCBIAYYHOTH CyXO60Be CTaHOBU-
LLe | MOBHOBaXKeHHA Ti KepiBHUKa. IMpu LbOMYy MOXHA MOroAWTUCH 3
TUM, LLLO NOAIGHI NOOXEHHS 3aKOHOAABCTBA € [leLLl0 CynepeY/iMBUMMu,
OCKiNbKW, 3 04HOr0 GOKY, OpraHy KpUANYHOT 0c0bM He BiJHECEHO [0
yncna NpefcTaBHUKIB, a 3 HWOro - A0 Yncia NpPeLCcTaBHUKIB Hopu-
JONYHOT 0cO6M BigHECEHO TX KepiBHUKIB [4].

B.B. Komapos Bif3Ha4yae 3 Lb0ro npmBogy, Lo B TeOpii LuBifb-
HOro npouecyanbHOro npasa 3a3HayeHe MONOXEHHSA 3aKOHOLABCTBa
OO0 NpeACTaBHULTBA OPUANYHMX OCI6 TIyMaunTbC HEOAHO3HAY-
HO, L0 00YMOB/HOETLCA BiACYTHICTHO YiTKOI MPaBOBOT pernameHTauii
Y4acTi Ta MpaBOBOro CTaTycy OpraHis ynpaeniHHA HOPUAUYHUX OCib,
SKi 6epyTb y4acTb Y Cy/I0BOMY MPOLECI. Y TiM AOMIHYHOUOI € AYMKa,
L0 OpraHy ynpasniHHA PULMYHOT 0CO6M He € Ti npouecyanbHUMU
npeacTaBHUKaMM B KNAaCUYHOMY PO3YMIHHI LbOro iIHCTUTYTY, OCKiflb-
K1 OpraH pWUANYHOT 0COOK Ta cama topuanYHa 0coba CTaHOBNSATb
EANHWIA CY6’eKT NpaBa, a Aii opraHiB PUANYHUX OCib € AisMK camol
HOPULMYHOT 0CO6M, L0 06YMOBNEHO OpraHisaliinHO-CTPYKTYPHOO Ta
(hYHKLIIOHa/IbHOK EAHICTIO HOPUANMYHOT 0cobun. Tomy Aaii (3o0Kkpema,
npouecyanbHi y UMBINIbHOMY CYAOYMHCTBI) OpraHis ynpasniHHA topu-
[AMUHOT 0c0BM HEOOXIAHO PO3rIAfaTH SK AT caMoi opPUANYHOT 0co6u,
a He 1T npefcTaBHuKa [2, ¢. 350; 8, ¢. 111-116].

Ha aymky P.A. CngopoBa, He3BaKarouuM Ha HasBHICTb Criflb-
HUX PUC MDK LMW IOPUOVNYHUMUN MOHATTAMM, TX CXOXICTb € Ti/lb-
KW 30BHILLHbOIO, & HacnpasAi MpouecyanbHe MOJSIOXEHHA CYL0BOro
npeacTaBHUKA Ta OpraHy HPUAMYHOT 0CO6M pi3He, Lo 06YMOB/IEHO

PI3HMM 3MICTOM LMX MpaBOBMX fBULL. [lepen opraHom HPUANYHOT
0c06U B LMBIIbHOMY NPOLECi CTaBAATLCA AeLl0 iHLUI, 3HAYHO LUMpLUi,
Lini, HDK Nepej CyZfoBUM MPeACTaBHUKOM, i 3aXMUCT Mpas Ta 3aKOHHMX
iHTepeciB opraHisauii B cyfi, K NpaBusio, He ronoBHa cepeg HMX. Big-
MIHHICTb TaKOX MOXXHa MPOBECTM 3a Cy6’EKTHMM CKafoM, 3a 00’eK-
TOM, 3a MigcTaBaMy BUHWKHEHHS NMOBHOBaXKeHb i T.4. [4].

B cynoBomy npoLeci, 0fHaK, 3aXUCT iHTepeciB oPUAUYHOT 0cO6U
3[liNCHIOE KOHKPETHa (hi3nyHa 0coba, a TOMY MOCTaE NUTaHHSA Mpo Ti
CTaTyc: B AKX BUMaAKaxX BOHA MOBMHHA OTOTOXHIOBATUCH 3 OPraHoM
HOPUANYHOT 0CO6Y, a B AKUX - PO3rNAAaTUCh K NPeACTaBHUK B KOH-
TeKcTi nonoxeHb cTaTTi 38 LMK YkpaiHu.

3 [aHoro nuTaHHA Cfif BpPaxoByBaTW, L0 OpraHy ynpasiHHSA
IOPUANYHOT 0CO6M MOXYTb BYTU OLHOOCIOHUMUK Ta KOMeriaibHAMY;
Mpuv LbOMY, BUXOAAYM 3 aHani3y YMHHOIO 3akoHoAaBscTsa (cTarTi 97,
99 LIK YkpaiHu), 04HOOCIOHMM OpraHoM HpUANYHOT 0COOM BUCTYNAE
I KepiBHUK (AMPEKTOp, ronoga Ta iH.), a KonerianbHUMKU opraHamu €
npasniHHSA, AMpekuis Towo [2, ¢. 350].

Ha gymky N.®. Hemelua, HenpunyCcTMUM 3 TOUKM 30pYy Teopii
Ta NPaKTUKU € OTOTOXHEHHS Y LMBINIbHOMY NPOLeci KepiBHUKA Opuy-
AUYHOT 0cO6M Ta 1T NpefCcTaBHMKA, OCKiNbKU Lie abCoMOTHO Pi3HI 3a
CTaTyCOM YYaCHMKW LMBISIbHOTO MPOLECy, Xo4a (PopmasibHO, BUXOAS-
4M 3 NonoXeHb cTaTTi 42 LMK YKpaiHW, BOHW i po3rnaganTbes aK
TaKi, L0 NpeaCcTaB/ATb OPUANYHY 0Cco0y [7, . 24-25].

CBoro pogy ,1akMycoBMM nanipuem” 3 AaHoro nutaHHs npo-
MOHYETbCA BBAXATU HE3aCTOCYBaHHA B CYZOBIi NpakTuui foO npa-
BOBIZIHOCUH 3a Yy4acTIO KepiBHMKA HOPUAMYHOT 0COOM MOIOXKEHb Ma-
TepiasbHOro npasa LWOo40 0OMeXeHb /oro MoBHOBaXEHb, 30KpeMa
HEMOX/IMBOCTI A4iATVM OAHOYACHO B iHTEpecax AeKifibKoX Cy6 eKTiB (Y.
3 cr1. 238 LK Ykpainu) [2, c. 350-351; 9, c. 31-32]. Takum UuMHOM,
MOXXHa MOroAUTUCH 3 TBEPAKEHHAMM, L0 OLHOOCIOHWIA OpraH topu-
ONYHOT 0c0bU (KepiBHUK MigNPUEMCTBA, YCTaHOBM, OpraHisauir) He
€ npoLecyasibH1UM NpeACcTaBHUKOM, a TOMY i€ B npoueci 6e3 cnewi-
a/TbHOr0 O(YOPMJ/IEHHS MOBHOB&XKEHb 3rifHO JOKYMEHTIB, fKi NOCBIf-
4yloTb IOr0 CNy>k60Be CTaHOBULLE. HasiBHI gocTaTHI niacTaBu Ans
PO3MEXYBaHHS IHCTUTYTY CY[0BOro NpeAcTaBHUUTBA i NpeACTaBHM-
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LiTBA FOPULNYHMX OCi6 TX OAHOOCIOHM OpPraHoM Yrpas/iHHA - (yHK-
LioOHa/lbHAM NpPefCcTaBHUKOM, BPaxoBYHUM OCOGAMBOCTI HOpUANY-
HMX 0Ci6 AK Cy6’eKTiB npaBa, fKi HabyBalOTb NnpasBa Ta BUKOHYHOTb
0060B’513KI Yepes CBOI opraHu ynpasniHHa [2, ¢. 351; 8, ¢. 131-132].

Brixofaaum 3 BKa3aHOro, Ha CbOroAHi 3 4aHOro NUTaHHA B MEHLLIO-
CTi 3HaxXoAATbCA Ti HayKOBUJ, AKi MPOAOBXKYHOTb PO3rnagaTn y4acTb
OAHOOCI6HMX OpraHiB PUANYHOT 0c06U (KepiBHMKIB) B Cy/i B AKOCTI
npeacTaBHMKiB. Tak, J1. OcoKiHa BBaXKae, L0 OAHOOCIOHWIA BUKO-
HaBUYMIA OpraH opraHisaLii KOpnopaTuBHOro TNy (AMPEKTOP, FeHe-
panbHUIA ANPEKTOP, NPE3VAEHT), WO Aie B cyai Big Ti iMeHi 6e3 oBi-
PEHOCTI, € MPUKNAL0M CTaTyTHOro npefacTasHuyTBa [10, . 262-263].
Ha Hawwy aymky, nogibHa Touka 30py He € 06rpyHTOBaHOK 3 Orfisay
Ha BKa3aHe BUILLEe | He MOXHA MNOroAnTUCA 3 TIyMaYeHHAM CTaTyTHOro
npeacTaBHULTBA SIK MPeACTaBHULTBA FOPUANYHKX OCI6 IXHIMKU opra-
Hamu [6, c. 134]. AHanorivyHo, He MOXKHa NOroAMTMCS 3 TUMK aBTopa-
MW, KOTPi pO3rnsaatoTb NOAiGHI BUMaAKM SIK 3aKOHHE NPeACTaBHULTBO
[3, c. 145-146; 4]. Ak 3a3HaumB N.P. Hemell, Ha3mMBaTV NpeacTaBHU-
LTBO HOPUAMYHOT 0C0BM Ti opraHaMun 3aKOHHUM MPELCTaBHULTBOM €
abCoMOTHO € HEMPUMYCTUMMM, BUXOAAYM 3 TOrO, LUO COOO0H ABNSE
3aKOHHE NpeACTaBHULTBO Y LUMBINIbHOMY CYLOUUMHCTBI [7, C. 24-25].
Ha gymky 1.0. Tabak, ANCKYCItO i3 LbOro NUTaHHS C/if BBaXXaTV Npu-
MUHEHOIO i3 3aMpoBa[pKeHHAM B 3aKOHOAABCTBO (DOPMY/IHOBAHHA Ha
3pasok ,,CrpaBu LPUANYHUX OCIO BefyTb B CyAi IXHi opraHu abo TxHi
NPeACTaBHUKN”, KM PO3MEXKOBaHO AiSNbHICTb B CY/i OpraHis opu-
ANYHMX OCib Ta X NpeacTaBHUKIB [6, ¢. 134].

Bifibll HEOAHO3HAYHOK € CUTYyaLlif, KOMM OpraH Yrpas/iHHA
IOPUANYHOT 0COOM € KoneriasibHUM. AK 3a3Havae B.B. Komapos, y
pasi SKLLO opuanYHa ocoba Mae nnLle KoNeriasibHWiA opraH, To 6patu
y4yacTb Y MpPOLECi BOHA MOXe TakOoX [0PY4YMBLUM BUKOHaHHSA npej-
CTaBHULbKNX MOBHOBaXXEHb OJHOMY 3 YJIEHIB LbOro KOJeriaibHoro
opraHy ab6o iHwWil ocobi [2, ¢. 351-352]. 3 cBOro 60Ky XoTinoch 6
BifI3HAUMTK, LLO MOAIGHA NpPaKTUKa AeneryBaHHs PilleHHAM Koneri-
aflbHOrO OpraHy pPUANYHOT 0CO6K NpaBa 3AiliCHIOBaTU OKPEMI MOB-
HOB&XXEHHSA MOro YneHam JOCTaTHLO MOLUMPEHa, OAHAK 11 He MOXHa
BBaXXaTW MPaBW/bHO, OCKINIbKW NO CBOIIA CyTi BiiNOBiAHA AiNbHICTb

YNOBHOBaYKEHOT 0C06M, Ha Hally AyMKY, i € NpeacTaBHALTBOM. Kpim
TOro, NoTPebyoTb A4OAATKOBOrO NiATBEPIYKEHHS MOBHOBAXXEHHS TaKOT
0C00M, WO He € KEePIBHMKOM, LLIISXOM Buadvi AOBIPEHOCTI, OCKifb-
KW YMHHE 3aKOoHOAaBCcTBO (CT. 42 LMK YkpaiHn) He BU3HAE nomibHi
PiLLeHHS NPO feneryBaHHsA NMOBHOBaXKEHb B AKOCTI MiATBEPIKYHOUNX
MOBHOB&XKEHHA MPeACTaBHNKIB AOKYMEHTIB. Buxogsaum 3 BUKIafeHo-
ro, NO3MTMBHO MOXXHA OLiHUTY NOJIOXEHHS BINIOPYCHKOr0 3aKOHOAAB-
CTBa, B AKOMY JjaHe MUTaHHA OTPUMAJIO CBOE BUYEPIIHE BPEry/toBaH-
HA. Tak, 3rigHo yactuHu 2 ctarTi 70 LMK Pecny6niku binopycs [11],
KONeria/sibHi opraHn ynpaeniHHA FOPUANYHUX OCIO BeyTh CrpaBu B
cyai vepes npeacTaBHUKIB. MpK LbOMY, 3rifHO YacTUHM 2 CTaTTi 72
LMK Pecny6nikn binopycb, NpeAcTaBHUKM KOMerianbHUX OpraHis
YMNpaBniHHA PUANYHMX 0CI6 NiATBEPAKYHOTb CBOT MOBHOBAaXKEHHS B
Cyai BUMUCKOLKO 3 NPOTOKO/Y 3acifiaHHA BiAMOBIAHOIo opraHy ynpas-
NiHHA. LLLo#o ocTaHHBLOrO, TO TaKi MOMOXEHHS BiNoPYCbKOro 3aKo-
HOZaBCTBa MOXHA NMiALaTV KPUTULL, OCKiSIbKM KOHKPETHa (i3nyHa
ocoba NOBMHHA MPeACTaBNATU B CyfAi opraHisauito B Linomy, a He 1i
KosneriaflbHUiA opraH ynpas/iHHSA, a TOMy NigTBepAKytodi NoBHOBa-
YKEHHS AOKYMEHTW MOBUHHI BUAABATWCL Bif iIMEHI camOi KOpUANYHOT
0co6Y B 3ara/ibHOMY MOPSAAKY.

Kpim BKa3aHOro, MoX/vBa feLo iHwa cuTyatis, Ko cTaTyTHU-
MU JOKYMEHTaMV HOpUAMYHOT 0COOK nepefbadveHo MpeAcTaBHULTBO
11 iHTepeciB B cydi NocafgoBot0 0Cc060H, WO B3arani He BXOAWUTb A0
CK/lafly opraHiB ynpasniHHA (3aCTYNHWK AMPEKTOpa 3 NpaBoBMUX M-
TaHb, KePIiBHUK HOPUANYHOI CNy>K6uM Ta iH.). LLle oauH BUMAdoK, Ha
AKWIA BKA3yeTbCA B NliTeparypi, - NPeACTaBHULTBO BULLECTOALLOK
opraHi3auiet0 IHTepeciB HMXKXYeCTOoAWOl BIAMOBIAHO A0 CTaTyTHUX
[IOKYMeHTIB [12, c. 42]. Tak, 3rijHO YaCTUHW 2 CTaTTi 8 3aKOHY YKpa-
THK ,,[1pO CNOXMBYY Koorepawito”, CNifikn CNoXXnB4MX TOBApUCTB,
BMXOLAYN 3 [eNIeroBaHnX M Mnpas, MOXYTb MPeACTaBATY i 3aXuLLa-
TW IHTEPECU CMOXXMBYMX TOBAPWUCTB, iX Y/IEHIB Ta 06C/TyroByBaHOro
HaceneHHs y BiANOBIAHUX AepXaBHUX Ta IHLWMX opraHax. Buxops-
4M 3 NMoNoXeHb cTarTi 120 oCcnogapcbKoro KoAekcy YKpaiHu, Taki
rocrnofapchbKi 06’¢AHaHHA K acouialii Ta KOHUEPHU MOXYTb OyTu
HafineHi TX uneHamy MpeLCTaBHULBLKUMY MOBHOBXKEHHAMU LLOAO
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3aXUCTY IHTEPECIB YMEeHIB UMX 06’¢AHaHb. 3p0O3yMino, Lo, B MepLly
yepry, Taki generoBaHi MOBHOBaYKEHHS 3HAXOAATb CBOE 3aKPir/eHHA B
YCTaHOBYMX JOKYMeHTax NogibHMX 06’eHaHb, AKi i BUKOHYOTb POSib
BULLLECTOALLMX OpraHisaLlii.

Psag aBTOpIiB B LMX BUNajKax Befe MOBY MpO CTaTyTHE NpeLCcTas-
HMLTBO, 30Kpema HA.A. Po3eH6epr BiAHOCKB [0 HbOIO BEAEHHS B LIK-
Bi/ILHOMY MpOLECi CripaB KPUANYHUX 0Ci6 OAHWM i3 UNeHIB TX Kose-
rianbHMX opraxis [13, c. 42]. AHaN0rivyHOT TOYKM 30pYy AOTPUMYETLCA
ILA. TlaBNyHUK, BBaXaKOUu, L0 B JaHOMY BUMaAKy B NPOLeCi gie He
6e3nocepeaHbO OpraH HPUAMYHOT 0CO6M, a YNOBHOBaXKEHWIA Npej-
CTaBHMK LbOro opraHy (ioro ynen) [12, c. 154]. C.H. Abpamos BBa-
XaB CTaTyTHUM MNPeACTaBHULTBOM BEAEHHS Crpas HOPUANYHKX OCi6
X BULLeCTOAWMMY opraHamu [12, c. 42; 14, ¢. 115].

[Oeuto nogibHy nosmuito 3aiimae C.A. UBaHKiH, SiKuUiA Beae MOBY
MPOo 3aKOHHe NPeACTaBHULTBO HOPUANYHUX OCi6, sIKe BUNINBAE 3 MO-
NOXEHb 3aKOHOLABCTBa Ta CTaTyTiB OPUANYHUX OCi6. AK oro npu-
Knag BiH po3rnsifac NonoXeHHs ctarTi 48 3akoHy YKpaiHu ,,Ipo roc-
nojapcbKi TOBapMCTBa” LLOAO NpaBa rofioB1 NpasiHHA aKLiOHepHOro
TOBapucTBa 6e3 fopyyeHHs 3AiMCHIOBATK Ail Bij iMeHi TOBapUCTBa, a
iHLUWX Y1IeHM NMPaBiHHSA - BiANOBIAHO A0 CTATYTY; B LLbOMY KOHTEKCTI
BUAINAETLCA NPEACTaBHMLITBO BULLECTOSLLMX OpraHisauili (opraHis)
Bif, iMeHIi Ta B iHTEpecax HMKYEeCTOSILMX opraHisauiii (opraHis), 30-
Kpema BiAnoBigHo Ao cTatTi 8 3aKoHy YKpaiHu ,,[1po CroXuneyy Koo-
nepauito” [15, c. 126-127].

3po3ymino, Wwo B cyai neBHa isnyHa ocoba, AKa He € KepiBHU-
KOM-OHOOCIOHMM OpraHoM yrnpaBniHHA, 6yfe AiATW Bif iMeHi Ta B
iHTepecax BifMnoBIAHOI opraHisayii, Npy LbOMY BOHA HE MOXe pO3-
rnagaTuchb AK i1 opraH, a KpiM TOro, BUXOAAYM 3 MOMOXEHb CTaTTi
42 UMK YKpaiHW, He BNpaBi Nocunatuca Ha yCTaHOBYI JOKYMEHT
AK nigcTaBy 415 AONYCKY A0 ydyacTi B npoueci. B gaHoMy Bunagky
HeoOXiAHO MpeACcTaBUTU CY[OBI HaNeXHUM YMHOM OCGOPMIIEHY A0-
BipeHiCTb. B niTepatypi Taki BUMaAKW MPOMOHYETLCA PO3rNfgaTvi
AK [10roBipHe npeacTaBHUUTBO [6, ¢. 139; 7, c. 24-25;], oaHaK Taki
TBEPLKEHHS € HENEPEKOH/IMBUMU. HK BXE BKa3yBa/IOCb, JOBIPEHICTb
€ AOKYMEHTOM, LU0 NIATBEPI)KYE MOBHOBAXKEHHS, OfHAK Y BUMALKY

[OroBIipHOro NpefCcTaBHULITBA MaTepia/ibHO-MPaBoOBMMY MigcTaBamMu
BUHWKHEHHS BiAMOBIiAHMX Bi4HOCUH € A0roBip (LMBiNbHO-NPaBOBUIA
abo Tpygoswui). B faHOMy X BUMaAKy MigcTaBow ANs BuUaadi foBipe-
HOCTI € NONOXEHHS CTaTYTHUX AOKYMEHTIB. AK BiJOMO, HOPUANYHUMM
(hakTamu, 110 06YMOB/IHOOTb BUHUKHEHHS 260 NPUMUHEHHS MPOLiecy-
a/IbHUX BIHOCWH MpPeLCcTaBHULITBA € IOPUAUYHI NpouecyanbHi hakTu
(npouecyanbHi Aii) abo rpuANYHNUIA cKnag (CYKYMHICTb FOPULNYHNX
(haKTiB), AKi OMOCEpPesKOBYHOTL MaTepiasibHO-NPaBoBi nigcTasu (ne-
peaymMoBW); NpK LbOMY B GiNbLLOCTI BUMaAKiB MaTepianibHO-MPaBoBi
nepeaymoBy MepeayoTb MosiBi NPOLEeCyabHUX HOPUANYHUX (haKTiB
ab0 X € 6e3MocepeiHbOI0 NiACTABOK X BUHUKHEHHS.

TakMM YMHOM, [OLiISIbHO NOroguTucA 3 TUMK aBToOpamu, fKi
nif CTaTyTHUM NPeLCTaBHULTBOM PO3YMitOTb HafjaHHA HOPUAUYHOO
0C060H0 MOBHOBAXXEHb AiATW Bif CBOro iMeHi iHLWIA 0COOI LLASXOM
BK/IKOUEHHS BiAMOBIHNX MONOXEHb B CBilA CTATYT UM iHLLUI YCTaHOBYI
LOKyMeHTU [9, ¢. 31-34] B TOMY KOHTEKCTI, LLIO TX MOSIOXKEHHS € MaTe-
piabHO-NPaBoBOO NIACTaBOK 415 BUHUKHEHHS BIAHOCUH CYOBOr0O
npeactasHuLTBa. [Mpy LLOMY BBaXXaEMO 6e3mnifACTaBHUM OTOTOXHIO-
BaTW CTaTyTHE MPeACTaBHULTBO 3 MPEeLCTaBHULTBOM, AKE 34IACHIO-
€TbCA 63 A0BIPEHOCTI, OCKIfIbKW, BMXOAAYM 3 MOMIOXEHb YMHHOIO
3aKOHOZABCTBa, TaKO MOX/IUBICTIO HAZINIEHWIA NLLIE KEPIBHUK OpU-
JINYHOT 0cobm.

BpaxoBytouy MOLIMPEHICTb Ha MpakTWLi BUNaAKIiB 34iACHEHHS
NnpeACcTaBHULUTBA HOPUAMYHMX OCIO, a TaKOX BKasaHi BuLle HayKo-
BO-TEOPETUYHI CYMNepeyHOCTi LLOAO MOro BPeryntoBaHHA B YAHHOMY
npouecyanbHOMY 3aKOHOAABCTBI YKpaiHW, O4EBUAHO CTaE HeobXia-
HICTb 1Oro BAOCKOHANIEHHS. 3 L0 METOK BBaXKAEMO 3a HeobXifgHe
BHECTM 3MiHM A0 YMHHMX pefakuii cTaTeli 38 Ta 42 LMK YkpaiHn
Loz0:

- BPEry/lIloBaHHA MUTaHHA MPO y4acTb HOPUANYHOT 0CobM B
[IOBOMY MPOLECI LLIAXOM NPAMOro 3akpinieHHa B crarti 38 LMK
YKpaiH/ NoNoXKeHb NPo BefeHHs Cnpas HpUANYHKMX OCib Yy cyai Ke-
PiBHMKaMU AK 04HOOCIOGHMMM OpraHamu KpUaNYHOT 0cobm abo npes-
CTaBHVKaMK, a TaKoX Mpo HEOOXIAHICTb 3a/y4eHHs CY[0BOro npea-
CTaBHUKa Ans peanizaLii PyHKLUIN KonerianbHUX OpraHis ynpasniHHS;
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- BUNyYeHHs 3 cTatTi 42 LMK YKpaiHn nonoxeHb Woao0 AoKy-
MEHTIB, AKi MiATBEPMKYIOTb MOBHOB@KEHHA KePIBHWMKA SIK OpraHy
ynpaBAiHHA IOPUANYHOT 0CO6U Ta BMILLEHHS Bi4NOBIAHNX MONOXeEHb
y ctarTi 38 LJTIC YKpaiHw.

BpaxoBytoun BUKNafgHe B HacTYMHI pepakLii NPONOHYETbCA
BUKNACTW:

- yactuHy 3 ctarTi 38 LMK Ykpainu: ,,3. Cnpasu OpUANYHNX
0Ci6 y cyfi BeAyTb iXHi OpraHu, WO Ail0Tb Y MeXax NoBHOBaXKEHb, Ha-
AaHnX TM 3aKOHOM, CTaTyTOM Yy NOMOXEHHAM, ab0 iX NpeACTaBHUKN.
KepiBHVK HOpUAMYHOT 0COBM SIK OpraH ynpae/iHHA fie Ha nigcTasi
[AOKYMEHTIB, L0 MOCBigYYOTb Or0 CNy)K60Be CTAHOBWLLE i MOBHO-
BaoKeHHs. KonerianbHuiA opraH ynpasiiHHSA HOPUANYHOT 0cobK fi€ B
CyLi Yepes npeacTaBHMKaA HOPUAUYHOT 0COOKN™;

- NYHKT 2 YyacTnHy 1 cTtarTi 42 LMK YKpaiHu: ,,2) AOBipeHICTIO
IOpPMANYHOT 0cobn.”

BucHoBku. TMigcymoBytouM BUKNafeHe, Mif CTaTyTHUM npej-
CTaBHULTBOM CAif PO3ymiTM BUL CY[LOBOr0 NpPeACcTaBHULTBAE, fKe
B 0060B’A3KOBOMY MOPSAAKY BUHMKAE Ha MifCTaBi CTaTyTy UM iHLIMX
YCTaHOBYMX AOKYMEHTIB HOPUAMYHOT 0CO6M | Nepefdayae BeAeHHS Ti
cnpaB B CyAdi Y41eHOM KoneriafbHOro opraHy ynpasniHHA Y iHLIOH
nocazoBoto 0c060t0. Mpu LbOMY MOMNOXKEHHS BiANOBIAHUX YCTaHOB-
4MX JOKYMEHTIB € 0060B’A3KOBOIO MaTepiasbHO-NPaBOBOLO Nepeaymo-
BOIO /19 BUHWKHEHHS Bi4HOCWH Cy0BOro NpeAcTaBHULTBA. BogHouac
i, PO3MeX0BYBaTW CTaTyTHEe NPeACTaBHULTBO 3 NPeACTaBHULTBOM,
IKe 30iACHIOETbCA 63 LOBIPEHOCTI KePIBHUKOM HOPUANYHOT 0CO6U K
0AHOOCI6HMM OpraHoOM ynpaBAiHHA, OCKINbKK A0ro Aii cnig po3rnsaa-
T AK AiSNbHICTb CaMOT OPUANYHOT 0COOW.
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Pycvt O.FO. MpefcTaBHULTBO HOPUAVYHUX OCI6 B LIMBINIbHOMY MPOLIEC
B paHili cTaTTi po3risgatoThea MUTaHHS LWOAO MPefCTaBHULTBA HOPUANYHNX

0ci6 B Cyfji SIK OKPeMoro pisHOBWAY Cy[0BOr0 NMPeAcTaBHWULTBA 3a 0CO6/IMBOCTAMM

NifCTaB MOro BUHWKHeHHs. Mig cTaTyTHUM MPeACTaBHULITBOM CAif PO3yMiTV BUf

Cy[0BOro npeactaBHMLUTBaA, AKE B OﬁoB'HSKOBOMy NnopAAKY BUHMKaE Ha I'Ii,qCTaBi CTa-

TYTY UM iHLUMX YCTAHOBYMX JOKYMEHTIB HOpUANYHOT 0CcO6M | Nependadae BefeHHs
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KntouoBi cnoa: CyfoBe NPeACTaBHULTBO, MPeACTaBHUK OpUANYHOT 0cobwm,
CTaTyTHe NPeACTaBHULITBO.

PycbiH O.1O. lNMpeacTaBUTENbCTBO HOPUANYECKUX NIULL B TPaXAaHCKOM Mpo-
Liecce

B gaHHO cTaTbe paccMaTpyBaloTCs BOMPOCHI NPeACTaBUTENLCTBA HOpUANYe-
CKMX UL, B Cyfe Kak OTAeNbHbINA BL CyAe6HOro npeacTaBUTeNbCTBA MCX0AsA U3 0CO-
6eHHOCTel OCHOBaHWIA €ro BO3HWKHOBeHMA. 104 ycTaBHbIM MpeACcTaBUTENLCTBOM
criefyeT noHumaTb BUA Cyfe6GHOro mpefcTaBMTENbCTBA, KOTOPOE B 06s3aTe/lbHOM
nopsfike BO3HWKAET Ha OCHOBaHWW YCTaBa Uiu ApYruxX YUYpeauTenbHbIX JOKYMEHTOB
IOPUAMYECKOTO LA U MpefycMaTpuBaeT BefieHWe ero fien B Cyfe YNeHOM Konne-
r1aibHOro opraHa yrnpasieHns unv 4pyrum AOMKHOCTHLIM JIMLOM.

Knoyesble cnosa: cyfiebHoe npefcTaBUTeNbCTBa, NPeACTaBUTESNb HOpUaNYec-
KOro Mua, yCTaBHOe NpeacTaBuTeNbCTBO.

Rusyn O.Y. Representative office of legal entities in the civil procedure

Entities representation questions in court are considered in the given article as
a variety ofjudicial representation. We mean a type ofjudicial representation under
the statutory representation . It arises up on the basis of the regulations or a legal
entity’s other constitutional documents. In this case a member of collective organ of
management or other public person represents interests of an organization in court.
We should distinguish legal representation from an entity’s activity of the governing
body.

Keywords: judicial representation, representative of legal entity, regulation
representation.

CninyeHko C.o.

NMPOBNEMW BUSHAYEHHA MNMOHATTA
«BIAYY>XXEHHA» Y UMBI/IbHOMY TPABI

YK 349.41

He3Baxkatouun Ha Te, LU0 TepPMiH «BigUy)XXeHHS» € LUMPOKO BXMBA-
HUM Y HOPUAMYHINA NiTepaTypi Ta 3aKOHOAABCTBIL a OKpeMi BUAW Bif-
Yy>XeHHS1 HEOHOPA30BO CTaBa/M NPeAMETOM HayKOBOr0 AOC/iAXKeH-
He [1, 2, 3, 4, 5], NOro NOHATTA NPOLOBXYHOTb HAMOBHIOBATU Pi3HUM
3MICTOM Ta BM3Ha4atoTb Pi3HI MeXi 0ro 3acTocyBaHHS K Y 3aKOHO-
[aBCTBI, TaK i B Teopii npasa.

YpaxoBytouu, L0 NOHATTS LMBISIbLHOr0 060pOTY BU3HAYAETLCA AK
KO/I0 06CTaBWH, fAKi 34aTHI OMOCepefKoBYBaTU AMHAMIKY LIMBINIbHUX

1 Hanpuknag, y LiMBinbHOMY KoAeKCi YKpaiHW Mpo Bif4y>XeHHA NpsMo 3ra-
BYETbCA Ginbl HidXX Yy 50-Tw cTaTTAX, iwwe 6inblia KifbKicTb HOPM 0MOCepeAKOBaHO
BKa3ye Ha Lieli cnocib obopoTy.

MPaBoBiIAHOCWH, TO 3HAYEHHA PO3YMIHHSA BifYYy)XXKeHHS, fke, BIAMOBi4-
HO Ao cT. 178 LiyBinbHOro kogekcy Ykpainm (gani - LUK Ykpainu), €
€/1EMEHTOM LMBIfIbHOro 060POTY, BAXKKO MepeoLiHnTL. ADKe Le [03-
BO/IUTb YCTAHOBUTM MEXi 3aCTOCYBaHHS MOHATTA AK «BigUy>XXEHHS»,
TaK i «UMBiNIbHOro 060paiy».

MeTol AaHOi CTaTTi € NOCTaHOBKA [EAKUX HAyKOBMUX MPO6Mem
BM3HAYEHHS MOHSATTS «BiAUY>KEHHS», SIKi NOTPeOYOTb TEOPETUYHOIO
BUPILLEHHA. Y Mexax poboTu Oyze MOpYyLUEHO INLLE NMUTAHHA MEeX
3aCTOCYBaHHS TePMiHa «BifUY>XXEHHS», 3MICT Or0 NOHATTA Ta 06’eKT
BiJUY>KEHHS.

FK 3a3HAYaETLCA Y FOPUAMYHIN NiTepaTypi, CNOBO «BifYY>XEHHS»
03Hauae, LU0 feLo, fKe 6y/0 CBOIM, CTae UyXuM. BiguyxysaTu - 3Ha-
YMTb NEePETBOPIOBATM CBOE Ha UyXe [2].

Y uinomy cnpuiiMatoun nogibHe po3ymiHHSA HaBefeHWX CNiB BBa-
YKAEMO, L0 BOHO MOTPebye MEBHOrO YTOYHEHHS. Y Teopil npasa Ta
YMHHOMY 3aKOHOAABCTBI C/I0BO «BiJUY>KEHHS» MOXE BXMBATUCA Y
TPbOX CAMOCTINHNX 3HAYEHHSIX: SIK MEBHUIA CTaH NPUCBOEHOCTI (Bia-
4y>KeHOCTi) 6n1ar, K NifcTasa BUHUKHEHHS CTaHy BifUYXEHOCTI, fK
MPOLIEC BiUY>KEHHS.

Po3arnsigatoum ctaH NpUcBoOeEHOCTI, €. O. CyxaHOB CTBEPMKYE, L0
BIUY)KEHHS - Lie CTaB/eHHA (BifHOLIEHHS) 0Ci6 40 NeBHUX 06°eKTiB
AK A0 YYXKKX, K [0 Takux, Wo iM He Hanexatb [6, c. 7-8]. lNMoro-
[PKYHOUMCH 3 MO3ULLIEHD BYEHOTO 3a3HAuMMO, WO Y TaKOMy 3HaYeHHi
C/IOBO «BifUYXXEHHSA» 4YaCTO BUKOPUCTOBYETLCA UVHHUM LVBIIbBHUM
3aKOHOZABCTBOM YKpaiHu. Hanpuknag, y 4. 2 cr. 334 LUK Ykpaiuu
MOBa e NPo BXe Bifuy>KeHe MaliHO. TUM CaMVM 3aKOHOaBeLb BKa-
3Y€ Ha CTaH, KO 06’EKT YXKe CTaB YYXXMM A5 0COOWU, SKiil Hanexas.
Y UMBINbHOMY 3aKOHO[ABCTBI 3yCTpiyatoThCA BUNaaKuM i 6inbLl nps-
MOT BKa3iBKM Ha CTaH Bifuy>XeHOCTi 6nar. 3okpema, 4. 2 cT. 332 LUK
YKpaiHv nepepbavae BUNagoK, LWo Kom ocoba caMoUnMHHO nepepoou-
Nna uyXy pid, TOOTO Ty, SiKa i1 He HaNeXWUTb, TO BOHA € Y CTaHi Biguy-
YKEHOCTI. Y3ara/bHIoHuY BULLIEHaBeAeHe, MOXKHA 3a3Ha4mnTK, LLIO CTaH
BiJUY>XEHOCTi 06’eKTa Bif, Cy6’eKTa MOXKE BYyTU BUPaXKEHO BEp6aibHO
AK «HE MOE», «HE HaLLe», «UyXKe», «IXHE» i T. .

LLlo cTocyeTbCa BiAUY>KEHHA IK NPaBOBOI NifCTaBW, TO BOHO $B-

Nsie COBOH KOO HOPUANYHMX (haKTiB, 3 SKUMM NOB’A3aHO NPUMMHEH-
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HA CTaHy MPUCBOEHOCTI Ta BUHUKHEHHS BifYY>KEHOCTI 06’eKTa Bif,
cy6’eKTa. IHaKLLEe KaxXy4n, Lie 06CTaBMHN peanbHOi AiCHOCTI, Ki No-
POKYHOTb CTaH BifYY>KEHOCTi MeBHOro 6nara CTOCOBHO 0C06M, SKIi
BOHO Hanexkasio. HasBHICTb TakMX 06CTaBMH 03HAYar0Tb 3MiHY CTaHy
I'IpVICBOGHOCTi, KO/ 00’EKT «3 MOr0», «HaLLOro», «He BaLlOro» ne-
PEXOAUTL Y CTaH «HE MOr0», «HE HALLOro», «4y>oro MeHi abo Ham».
Y TakoMy 3Ha4eHHi e cnoBo (BigYY>KEHHS) TaKOX BUKOPUCTOBYETb-
C YNHHMM LMBINIbHUM 3aKOHOAABCTBOM. Hanpuknag, y n. 14. 1cT.
346 LIK YkpaiHu Biguy>keHHs nepeabayeHo K NigcTaBa NPUMMHEHHS
npa.a BNacHoCTi. ¥ n. 4 4. 1ct. 453, n. 2 4. 1cT. 454, u. 2 cT. 779
LIK YKpaiHn e CNoBO TaKoXX BUKOPUCTAHO Y 3HAYEHHI HOPUANYHOIO
(hatoy.

Biguy>XeHHs K NPOLLEC BifUYXXEHHS - Lie CYKYMHICTb MocnifoB-
HUX AiiA, CNPSMOBAHWMX Ha BUHWKHEHHSI CTaHy Bifuy>eHoCTi. Oue-
BUAHO, WO 3aBEPLUEHHS NPOLECY Bifuy>KeHHS BKa3zye Ha MosBy Bif-
YYXKEHHS-NIACTaBM, L0 TArHe 3a CO60K0 3MiHY CTaHy MPUCBOEHOCTI,
pPo6UTL 06’EKT YYyXXMM 18 0C0OU, SKIN BiH HaNeXaB. Y TakoMy 3Ha-
YeHHI C/TI0BO «BifYY)XEHHS», HaNPUKIad, BUKOPUCTaHO B ab3. 2 4. 3 CT.
166, 4. 2 cT. 348, cT. 350 LIK YKpaiHu.

He BWKIMKAe CYMHIBIB, LU0 HaBefeHi 3HAYeHHS BiLYY>KEHHS
B3aEMONOB’A3aHi MiXK COB0K Ta KOXHe MornepefHe € nepeLyMOBOO
BUHWKHEHHS HACTynHOro. Hanpuknag, HanexHe 3aBepLUeHHS MpoLie-
Cy BiJUy>XeHHs BKa3ye Ha nosBy MigcTaBu, AKa MOPOKYE CTaH Bif-
Yy)XXKeHOCTi 06’eKTa, TOBTO CTaH, KoM 6naro CTae Yy>XUM Ans imoro
nonepeaHLOro BOJOAINbLUA. Pa3oM 3 TUM, X OTOTOXHEHHSA 6yno 6
nomunkosuM. MoBa Mae TV He MPO Pi3Hi PYHKUIT eAMHOrO ABULLA
(BiAYY>KeHHS), a NPO Pi3Hi ABMLLA, L0 NOEAHaHI OAHUM TEPMIHOM, ane
He 30iraloTbCsa 3a 3MIiCTOM.

Biguy>keHHI0 K NpoLiecy 3aBXAW BMacTvBa MeBHa Mnpoueaypa,
TOOGTO BCTAHOB/EHWIN Habip, cnocib i NOpsAoK 34iNCHEHHS NEBHUX
[V, X 0(hOpM/IEHHSA Ta KONO y4YacHMKIB. Tak, Hanpuknag, «IMopsgok
BiUy>KeHHs 06’€KTIB [lep>XaBHOT BIaCHOCTI», 3aTBepikeHuii MNocTa-
HoBo KabiHeTy MiHicTpiB Ykpainu Big 6 yepsHsa 2007 p. Ne 803, ne-
pefbayae HacTynHy npoueafypy: NiAroToBKa Ta NofaHHA Nponosuuii
CTOCOBHO Bif4Yy)XeHHS MaliHa, OnpautoBaHHA LUMX LOKYMEHTIB, Npu-

WHATTA PILLUEHHS NPO HaflaHHA 3roAu Ta MOroMKEeHHS Ha Big4Yy)XXeHHS
MaiiHa, BU3HaYeHHs CMoCco6y Ta YMOB NPOBELEHHS BifUYy>XeHHS, Mpo-
BEAEHHS 3aX0AiB LL0A0 BU3HAYEHHS NOTEHLIAHMX NOKYNLiB, MOPAA0K
Ta cnoci6 dikcauii y4acHUMKIB ayKLiOHY, NiAroToBKa Ta NPOBeAEHHS
npofaxy MaiiHa Ha ayKLioHi, yKiafeHHs 40roBopy 3 OpraHizatopomM
ayKLiOHY, NOrokKeHHs NPOTOKO/Y ayKLiOHY, OrO/IOLLIEHHS NepeMOoX-
Us Towo. MopALOK TaKoX BM3HAYa€ CTPOKM Ta YYACHUKIB BUMHEHHS
TUX YN THLWKX AiM Npouecy Biguy>XeHHs 00’eKTiB AepXKaBHOI Bac-
HOCTi. Mpu UpOMyY, po3rnsgaoyM NPoLEeC BigYYXXEHHS [LepXXaBHOro
MaiiHa, 1. A. CeniBaHOBa HaronoLLye Ha TOMY, L0 NOPSLOK BifUy>KeH-
HA POHAOM AepXXaBHOrO MaiHa YKpaiHW 3Ha4YHO Bifpi3HAETLCS Bif
NOpPAAKY, KON Take BIifYYXXEHHS 3[IACHIOETbCA rOCMOLapHOYUMU
cyb’eKTaMu, SKUM MaiiHO nepeaaHo BNAaCHUKOM Ha Pi3HMX NpaBoBUX
pexxuMax [5]. Y cBO Yepry, 30BCiM iHLUA MpoLesypa Bifyy>KeHHs
nepesbayeHa cr. 334 LIK YkpaiHu. BoHa BIfPI3HAETLCA He TiNbKu
Cy0’EKTHUM CKNaoM, a i cnocobamu, NOpPSAKOM 3[AIACHEHHS NMEBHNX
Ai (METOAMKOLO).

3anexHo Bif YCTaHOB/IEHOI Mpoueaypy, y4acHMKamMu npouecy
BiJUY)XEHHSA MOXYTb BYT 0CO6U AK MPWUBATHOrO, Tak i Ny6niYHOro
npasa, fK KPUANYHO PiBHI CY6’eKTW, TaK i Ti, WO NepebyBatoTb MiX
co6010 Y BnafHOMY NignopsaKyBaHHi. BignosigHO, Nopsgok moxe
OyTM npuBaTHOMpPaBOBMM abo My6/iYHO-NPaBoBMM, a AiT HOCUTU
XapakTep fK aAMiHICTPaTMBHUX akKTiB, TaK i MpaBo4YMHIB abo ix cy-
KynHocTi [3; 7, c. 73-74]. Came BifnoBiAHICTb YCTaHOB/EHIl NpoLe-
Aypi, Cy6’eKTHOMY CKnafly, NOCNiJOBHOCTI MEBHUX [iil, X MOBHOTI,
Crocoby BYMHEHHA Ta (ikcauii, nepegbayeHnM CTpoKaM i TepMiHam
i € KpUTEPIEM OLIHKW MPOLECY BiuyXeHHs. Voro HanexHe 3asep-
LUEHHS CBIAYMTb NMPO BUHUKHEHHS NiACTaBW BiAYY)XXEHHS, SiKa 3aBXan
NOPOAKYE LIMBINbHO-NPaBOBI HacniakW. | HaBnaku. BiAcyTHICTb a6o
JeeKT OyAb-AKOro 3 eNeMeHTIB MpoLuefypy BiAUY)XeHHSA BKasye Ha
BICYTHICTb 260 AetheKT Big4y)XXeHHs-MigcTaBn. TOOTO Npouec Bigvy-
YXEHHSA pOo3MoyaBcs, ane MifCTaBu BifUY)XXEHHS HE BMHUKIIO, a OTXKe,
CTaH MPUCBOEHOCTI He 3MIHMBCS.

3anexHo Bif B/Ldy, NifCTaBM MOXHA NOAINUTY Ha lOPUAMYHI (ak-
TV Ta IOPUANYHWIA CKnag. BoHW € nepeaymoBaMyt BUHUKHEHHS CTaHy
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BiUY)XXEHHS Ta BKa3ylOTb HA MOMEHT BUHUKHEHHS LbOro cTaHy. Oye-
BWAHO, WO BifYY)XKEHHS, K NpaBoBa MNifcTaBa, Mae CBOI XapakTepu-
CTWKK, BIAMIHHI Bif MPOLIECY BiYy>KeHHS, Ta sB/sie COO0K0 06CTaBU-
Hy (06CTaBMHW) peanbHOT AIACHOCTI, sika Biabynacsa y vaci.

Takum YMHOM, PO3MEXYBAHHS 3MICTY KOXHOrO 3 MOHATH, LU0
No3HaYeHi TEPMIHOM «BifUY>XEHHS», Mae He Ti/IbK/ TEOPEeTUYHE, a i
NpaKkTU4YHe 3HaYeHHs. BOHO [J03BOSISIE He /MiLe XapaKTepu3yBaTu Ta
OLiHIOBATM KOXHE 3 NPaBOBKX ABULL, 3a OMOMOr00 03HaK, XapakTep-
HUX TiNbKW AOMY, a 1 BM3HAYMTW MeXi 3aCTOCYBaHHSI MOHATTA Lu-
BifIbHOro 060POTY, B SIKOMY Bif4YYy>KEHHS PO3rNAAaETbCA AK OANH i3
oro enemeHTiB. Tak, po3noyaTuid, ane He 3aBepLUEHWIN NPOLEC Bif-
UyXKEHHs ab0 34iiCHeHNIA 3 NEBHUMM BaZlaMu, HE MOXKe PO3rsfaTucs
AK UMBINIbHWIA 060POT. Y TaKoMy BUMAAKY CTBEPAKYBATH, L0 06 KT
6yB Yy UMBINbHOMY 060POTIi, 6y0 6 MOMUIKOBMM. HasiBHICTb Takoro
HOPUANYHOIO (haKiy AK BigYY>KEHHS BKa3ye Ha AMHaMIKYy LMBINbHUX
BiAHOCKH. CTaH Bif4y)>XeHOCTi CBiAYMTb MNP0 CTaTMUKY LUMBI/IbHUX Bif-
HOCWH i 3a3BUYali 0(hOPM/IHOETHLCA 3a LOMOMOrOH abCONOTHINX Npas.

HaBefieHe BKa3ye Ha HEOOXiAHICTb GiNbLL rMBOKOro JOCifKeH-
HA KOXXHOTO 3 ABULL, AKi NMO3HAYeHi TEPMIHOM «BIfUY>KEHHS» (CTaH,
nigcTasa, NPOLEC), BUSB/EHHS O3HAK, XapaKTepPHUX A5 KOXHOro 3
HUX, L0 A03BOMUTb BU3HAYUTY MEXi 3aCTOCYBaHHS MOHATTS «Bifg4y-
YKEHHS» AK CTaHy Bifuy>XeHOCTI, AK MigCTaBm Bifuy>KeHHS, AK npoLie-
CY BifUy>KEeHHS.

MoTpebye 6inbLL AeTasbHOTO AOCNILKEHHSA | PO3YMIHHA 3MICTY
MOHATTA «BIAUYXXEHHS» AK MEBHOr0 CTaHy, KoM 06’€KT LMBINIbHOIO
npaBa CTae Yy>XUM A1 0C0bK, AKii BiH Hanexas. Ha Taky HeobXxia-
HICTb BKa3ye pe3y/ibTaT BUKOPUCTaHHA «30/10TOr0 npasu/ia T/lyMayeH-
Hs» [8, C. 255]. loro 3acTocyBaHHS 03BO/SIE OTPUMATU fABa BapiaHTV
PO3YMiHHS 3MICTY MOHATTS «BifYY>KEHHSA» AK MEBHOIO CTaHy.

3Baxkatoun Ha Te, LU0 C/I0BO «BifUYXeHHS» € NOXigHWM Bif, cnoBa
«YyXKuii», TO caMe yepe3 Po3yMiHHS OCTaHHbOTO € MOX/UBICTb BU-
3HAYMTU NOHATTH MEPLLIOro Ta NPOINIKOCTPYBATU BapiaHTN PO3YMiHHSA
3MICTY MOHATTS «BiAYY>KEHHS».

TnyMauHi CIOBHMKMN PO3KPUBAIOTb 3HAYEHHS CNOBA «UYXMNIA», SK
HaNleXXHUIA KOMY-Hebyab iHLIOMY, He BnacHuiA, He cBill [9]; He Mil,

CTOPOHHIi, BnacHicTb iHWworo [10]. Y CBOO Yepry, B1pasn «He CBili»,
«He Miii» - BKa3yloTb Ha Te, WO 6nara He Hanexatb cobi (MeHi), He
MatoTb BiHOLLEHHS A0 cebe (MeHe) [11]. He3Baxkaroum HaTe, Lo TAy-
MayeHHs, MofaHe y C/OBHMKaX, CMpPsIMOBaHe Ha LificCHE PO3YMiHHS
CNOBa «YyXkuid», AeTanbHWUIA aHani3 Aoro NOHATTS A03BONSE 3p0OUTK
[1Ba Pi3Hi BUCHOBKMW.

MepLunii BUCHOBOK. AKLLO BUXOAWUTY 3 TOTO, LLIO YY>KWUIA - Lie 3Ha-
YUTb HANEXHWUIA KOMY-HeOY/b iHLIOMY, € BIACHICTHO iHLLUOrO, TO He-
00XiIHO BU3HATW, L0 Big4Yy>XXEHHS, AK MpaBoBa MifcTasa, NOPoLKYe
CTaH, KO/n 06’eKT LMBINIbHOrO NpaBa nepectae Hanexaru, 6yTu Bnac-
HMM, CBOIM AN OfHIET 000U (AEKiNbKOX 0Ci0) Ta 0AHOYACHO CTaE Ha-
NEXHUM iHLLIA ocobi (ocobam), cBOIM, BMaCHUM AN OCTaHHbLOI (Oc-
TaHHix). Came Tak NPOMOHYETLCA PO3YMITU BigUYXXEHHSA i LeaKuMu
BUEHUMU-LMBINicTamn. Tak, B. A. benoB 3a3Havae, L0 Biguy>XeHHS
€ aKTOM PO3NopsaKeHHA CY6’EKTUBHUM MPaBoOM, METOO Ta pesy/ibTa-
TOM SIKOTO € 3MiHa oro Hocist [12, ¢. 74]. A. O. PnbanoBs Takox CTBep-
IPKYE, LU0 Big4y>KyBaY 34iNCHIOE Ail, AKi NprBOAATL [0 NepPeHocy npa-
Ba [13, . 87]. MoAibHOI LyMKu LOTPUMYHOTLCA 1 iHLLI JOCNiL4HWKM [6,
c. 7; 14,c. 18; 15, c. 11; 16, c. 14-45].

TakvM YMHOM, BifNOBIgHO [0 HaBefeHOT TOUKM 30pY, Bepbasb-
HWI BMPa3 CTaHy BiYy>XeHOCTi 06’°eKTa LMBINILHOrO MpaBa MOBWMHEH
HabyBaTu HAaCTYNHOro BUMMALY: 00’€KT HaNeXWUTb He MeHi (He Ham),
a iHWKM ocobam, € 419 KOrocb CBOIM, A4/ MeHe - Yy)kKuM. MogibHum
YMHOM MOTPIGHO OyayBaTK BepbanbHNUIA BUPa3 i MiJCTaB BifgUy>KEHHS.
Hanpuknag, Biguy>eHHs - Lie 06CTaBMHa peasibHOT AinCHOCTI (CyKyn-
HIiCTb 06CTaBWH peanbHOI AIACHOCTI), 3 SKOK (AKMMMK) HOPMK MpaBa
NOB’A3YIOTb 3MiHY CTaHYy MPUCBOEHOCTI Ha BigYY>EHICTb ANA OfHUX
0Ci6 i CTaHy BIfUYY>XEHOCTI Ha MPUCBOEHICTb ANA IHLUMX, CTOCOBHO
O/IHOrO ¥ TOro camoro 06’ekTa.

MofibHe 3aCTOCYBaHHSA MOHATTA Bigyy>KeHHS (NepeHeceHHs npa-
Ba Bif, OAHIET 0COOM [0 IHLLIOT, 3MiHAa HOCIl MpaBa) MOXHa CrocTepi-
ratv i B HopMax LMBisIbHOr0 3aKOHOZAaBCTBa YKpaiHu. Came y Takomy
3HaYeHHI 3aKOHOAABELLb BUKOPUCTOBYE TEPMIH «BIAUY>KEHHSA», HANpPy-
Knag, B a63. 2 u. 3 cT. 166, u. 2 cT. 334, u. 6 cT. 351, u. 3 CT. 413, a63.
24, 2cr. 735, 4. 1cr. 832 LUK YKpaiHu, cT. 1 3akoHy YKpaiHu «[1po

npvBaTM3aL,ito ep>KaBHOro MaiiHa» [17] ToLuo.
169
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Lpyrunii BUCHOBOK. AKLLO BUXOAMTM 3 TOTO, LLO YYXKWUIA - Lie 3Ha-
UMTb: He BMIACHWUIA, He CBIiA, HE MilA, CTOPOHHIN, L0 HE HANEXUTb COOI
(MeHi), He Mae BiHOLLIEHHS 10 cebe (MeHe), TO y TakoMy BUMaaKy Bif-
UYXKEHHS, SIK KOPUANYHWUIA (haKT, NOPOMKYE, Ha BiAMIHY Bif NepLUOro
BUCHOBKY, [1IBa MOXX/IMBI BUAM CTaHY Bif4y>XeHOCTi:

1) Konn 06’€KT UMBINBHOrO MpaBa MEpPecTae Hanexatu, ByTu
BMIACHUM, CBOIM ANsi OAHIET 0COBM Ta BOAHOUAC CTAE HANEXHUM iHLLIV
0c0bi, CBOIM, BNaCHUM A/11 OCTaHHbLOI;

2) Konm 06’°eKT LMBINbHOIO NMpaBa CTae Yy>XMM A/151 BiA4y>KyBaya,
asie Npu LbOMY HiKMM He NPUCBOIOETLCA. BUHMKAE 06’€KT, AKWIA Hi-
KOMY He HaneXmTb (Hanpuknag, HivmiHa piv). Y UuboMy BUNAAKY BiH
TaKOX € He B/IACHUM, He CBOIM, CTOPOHHIM 15 BifUy)XyBaya, He Mae
BiJHOLLEHHS 0 HbOTO, HE HANIEXUTb OMy.

OcKiflbKu BUMaAKN BUKOPUCTaHHA 3aKOHOLABLIEM TePMIHY «Bif-
YY)XKEHHS» A1 NO3HAYEHHS MepPeHeceHHs CTaHy MPUCBOEHOCTI Bif
OfHiei ocobu [0 iHLWOI Byn0 MPOINKOCTPOBAHO Ha NiATBEPLXKEHHS
MepLUOro BUCHOBKY, A€ AaHWiA BUA € EAUHO MOX/IMBUM, TO 3YMNUHU-
MOCS NINLLE Ha MOLUYKY 3aKOHOAABYOro MiATBEPAXKEHHS APYroro BUay
CTaHy BiJ4y>KeHOCTIi Apyroro BUCHOBKY.

Y TNofaTkoBOMY KOAeKci YKpaiHu [18] cthopMynboBaHO MOHATTA
BiJUY)KEHHS MaiiHa, AK 6yab-aKi Ail, yHacnifoK BUMHEHHSA AKUX OCO-
6a B nopsaky, nepef6ayeHOMY 3aKOHOM, BTpayae npaso B/IACHOCTI Ha
MaiHo, WO HaneXxuTb 1A, abo NpaBO KOPWUCTYBaHHS, 30Kpema, npu-
POAHUMM pecypcamu, LU0 Y BMU3HAYEHOMY 3aKOHOZABCTBOM MOPAAKY
Oynm i HapaHi y KopucTyBaHHs (M. 14.1.31 cT. 14 Kogekcy). AHanis
HaBefeHUX HOPM [103BO/ISIE 3BEPHYTM YBary Ha Te, L0 3aKOHOaBeLlb
BKa3ye /IMLLIE Ha NPUMMUHEHHS CTaHy MPWUCBOEHOCTI (BTpayae npaso
B/IaCHOCTI abo MpaBO KOPUCTYBaHHA) AN NeBHOT 0co6U. Ase 30BCIM
He Haro/oLLye Ha rnepeHeceHHi (BUHMKHEHHI) LbOro CTaHy Ha iHLIOoro
cy6’eKTa, Npo 3MiHy Moro Hocis. OYeBMAHO, LLIO MO/iOHe BU3HAYEHHS
[03BONSAE PO3rNALaTh AK BifUY>KEHHSA He TifIbK/ NPaBOUNHM, CMIPAMO-
BaHi Ha nepexif cTaHy NPUCBOEHOCTI, a i BUMaaKu BiAMOBK Bij, CBOro
npaga (4. 3 c1. 12 LIK YkpaiHn), BiAMOBW BNacHWKa Bif, npasa BnacHo-
cTi (N. 2 4. 1cT. 346 LUK YkpaiHu), ampke 06’eKT (NpaBo) TaKOX CTae
He BNaCHMM, He CBOTM, He MOTM, a 3HAYUTb - YYXXUM.

OnocepefkoBaHe MiATBEPIKEHHA TOro, WO 3aKOHOAABeLb PO3-
rnagae Bifuy>KeHHs i AK BiAMOBY Bif, npasa Ha 06’eKT, MOXKHa BUSIBU-
TN TaKOX B iHLIMX HOpPMaX LMBiNbHOr0 3aKOHOAABCTBA YKpaiHu. Tak,
Hanpuknag, y 4. 3 cT. 413 LUK YKpaiHu BCTaHOB/HOETLCA 3260pOHa Ha
BiZJUYXKEHHA MpaBa KOPUCTYBAHHS 3eMefIbHOK LiNAHKOK AepXXaBHOT
abo KOMyHa/lbHOT BNaCHOCTI, HafjaHoo A/1s 3aby0BU, Ta BUHATKM AiT
Liiel 3a60poHK. Mpy LbOMY 3aKOHOAABELL YTOYHIOE, SIKE came Bifyy-
YXEHHA MaeTbCA Ha yBa3i - Le Bifuy)XXeHHs iHWMM ocobam. KpuTuy-
HUIA aHani3 3MICTy HaBefeHOI HOpPMY [JO3BONSE 3pPOBUTU HACTYMHUI
BUCHOBOK.

AKLWO BIJUYXKEHHS - Lie 3aBXAW NepeHeceHHs CTaHy MpPUCBOE-
HOCTI 06’eKTa npaBa Bij OfHiel 0CO6M [0 iHLIOT, 3MiHa HOcis npa-
Ba, TO YTOMHEHHS «iHLIMM 0cobam» € 3aiiBUM. Lle cTae oueBMAHMM,
AKILO Ha MicLue TepMiHa «BifUY>KEHHS» MOMICTUTW NOro MOHATTAL
Topi BMpa3 «MpaBo KOPUCTYBaHHS 3eMe/IbHOIO AINAHKOLKO ... He MOXe
OyTV BiUYXKEHO ... iHWMM 0cobaMm...» HabyBa€ HacTYNMHOro BUI/IS-
[y: «MpaBO KOPUCTYBaHHS 3eMe/IbHOK AiNIAHKOIO ... He MOXe ByTu
nepeHeceHo (HagaHo) OfHIED 0COBOH iHLLIMM 0CO6aM... iHLLIUM 0CO-
6am...». BMHVKae neBHa TaBTO/OT IS, NOBTOPEHHS, JIOTIYHA NMOMWUIKA,
AKY NOTPIOGHO YCYHYTW.

AKLLO X Y 3MICTi HOPMU MOMU/IKN HEMAE, TO BUPA3 «BIAYY>KEHO
iHLIMM ocobam» BKasye Ha OfVH i3 ABOX BUAIB Big4yXKeHHS. OAuH -
Lie afipecHe BIAYY)XKEHHS!, MPU AKOMY 06’€KT CTa€ YyXXUM 18 0cobm,
BifJ, fIKOT BIH BiJ4yXY€ETbCS, /e 060B’A3KOBO CTaE YMiM-Heby b, Ko-
My-Hebyab CBOTM. [Jpyruid - Le Big4y>XeHHS, Npu KoMy 06’eKT CTae
Yy)KUM N5 0CO0U, Bif SIKOT BiH BiAYY>KYETbCS, ane He CTae CBOIM Ans
KOro-Hebyap iHWoro. To6To BUHUKAE HiunitHe 6naro. MogibHi yTou-
HEHHs MICTATbCA Y 4. 6 cT. 351, 4. 3 cT. 407 LIK YKpaiHn.

[o po3ymiHHA BifMOBM Bif 06’eKTa (NpaB Ha HbLOrO), K BUAY
BiAYY)KEHHS, NPUXOAUMO | B pe3ynbTaTi 3aCTOCYBaHHSA Tefieo/noriy-
HOro mMeTofy TAiymaudeHHs 4. 2 cT. 47 LUK YkpaiHn. HaBegeHa Hopma
CMpsSIMOBaHa Ha OXOPOHY HalibifbLL 3HAYYLLIMX iHTepeciB 0cobu, ska
6yna orosioLleHa noMepnoto. MocrtassieHa MeTa AOCATaETLCA LLIAXOM
3a60pOHN CragKoeMUAM Bifg4y)XyBaTh NPOTAroM N’ATW POKIB Hepy-

1 3Micr MoHATTS «BigUY>KEHH:», 4151 1A0T0 Bidyanisauii, 3a TEKCTOM BUAINMMO
KYPCUBOM.
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XOMe MaliHO, L0 NePEeLLIo A0 HUX Y 3B’A3KY 3 BIAKPUTTAM CrafLLu-
HW. OYeBUAHO, L0 BCTaHOB/IEHA 3a060POHa BifYY)XXeHHSI HEPYXOMOro
MaiiHa MOBWMHHA OXOM/OBATW He TifIbKW MepPEeHEeCeHHs CTaHy npu-
CBOEHOCTI UMX 06°eKTiB, a i1 BIAMOBY Bif HUX. ADKe Yy pasi Bigmo-
B/ CMagKOEMUIB Bif npaBa BMacHOCTI Ha Take MaviHO (4. 3 cT. 347
LK YKpaiHu), Hanpuknag, Yyepes3 piK Micns noro BUHUKHEHHS, MOXe
YCKNaAHMTUCSA MOBEPHEHHS LbOr0 MaliHa y HaTtypi (4. 2 cT. 335, u. 4
CT. 48 LIK YKpaiHu) abo B3arani 3allKOAMTK iHTepecam 0cobm, sika
Oyna oronoLLeHa Nomepsot, asne 3’aBunacs ynpoAosX 5 pokis nicns
TaKoro OroJsIOLLEHHS.

Ha gymKy npo iCHyBaHHS Takoro cTaHy BifUY)XXeHHSI, KON 06°€KT
LMBIZIbHOrO Npasa CTae YyXXmWMm A/ 0cobu, fKil BiH Hanexas, ane
MpW LbOMY HIKMM He MPUCBOKETLCA, Xald HaBiTb | HETPMBA/IMIA Yac,
HaLLTOBXYe i 3MicT cT. 353 LUK YkpaiHn. AHani3 HaBefeHO HopMmu
[Aa€ MOXMBICTb BU3HAYUTU MOHATTA PEKBI3WLiT, fK MPYMYCOBOro
BiJUY)KEHHS MaliHa, L0 3A4IMCHIOETLCS 3a 0OCTaBMH, 3 METOH, Ha
nigcrasax, y NopsAKy Ta 3a YMOB, YCTaHOBNEeHWX (nepeabayveHnx) 3a-
KOHOM. [TigBOAAYN LUNAXOM IOFiYHOrO CNPOLUEHHA Le NMOHATTA nig,
6inblL abCTpaKTHE, MOXHA 3pP0OMTN YMOBMBIA, IO PEKBI3NLIA - Le
BiUY>XKEHHS.

BianosigHo oo u. 3 cT. 353 LIK YkpaiHu, pekBizoBaHe MaiiHO Me-
PEXOAUTL Y BNACHICTb [epXXaBu abo 3HULLYETLCA. 3aCTOCOBYHOUM [0
Y. 3 cT. 353 LUK YKpaiH1 npaBunno NOriYHOro nepeTBOpeHHs, MOXHa
cthopMy/iHOBaTW MPELCTaB/ieHy HOPMY TakuM YMHOM: «MaiiHo, sike
BXE PEKBi30BaHO (Big4y>keH0), Hafgani abo NepexoamuTb Y BAACHICTb
JepxaBy, abo 3HULLYETLCA». AHani3 Ti 3MiCTy J03BOSISE CTBEPAKYBa-
TW, LLIO MaliHO CNOYaTKY Biuy>XYETbCS, TOOTO CTAE UY>KMM A1 0C00N,
Y SIKOT BOHO PEKBI3YETbCH, BTpayae CTaH MPUCBOEHOCTI 3 GOKY KOro
6 TO He 6yno, a BXe NOTiM peKBi30BaHe MailHO abo MPUCBOKETHLCA
[lep>XaBoto (MepexoauTb Y BAacHICTb fepyasu), abo 3HULLYETLCA 6e3
MPUCBOEHHA. BMCNOBNOKOYUCH iHLWIMMK cnoBamu, cT. 353 LUK Ykpa-
THM nepepb6avae, WO B pe3y/bTaTi PeKBi3uLii MaliHO CroyaTKy CTae
HiuMim, a BXXe MOTIM MEPEXOAWTb Y BNACHICTb epXKaBu abo y CTaHi
HIYMIAHOr O 3HULLYETLCA. TakuM YMHOM, 3a JOMOMOrOK BUKOPUCTAHOT
y cT. 353 LUK YKpaiHv1 MOBHOT (hopMu, 3aKOHOAaBeLb Aa€ BCi NiacTasm

[TV BUCHOBKY, LLO BIJUY>XEHHS - L6 HE 3aBXXAM apecHa 3MiHa cTa-
HY MPWCBOEHOCTI Gnara.

HesBaxxatoum Ha 30BHILLHIO CXOXKICTb PO3YMiHHS 3MICTY MOHAT-
TA «BifYY)XXEHHSA» K MEBHOr0 CTaHy, KOMM 06’eKT LMBIIbHOTO Mpasa
CTae YyXXUM A7 0CO6U, SKiiA BiH Hanexkas, MiXK HaBeleHMW BOMA
BMCHOBKaMW iCHYE iCTOTHa BigMiHHICTb. Tak, AKLO Bif4yXXeHHs po-
3YMIETLCA /INLLE AK (DAKT NMepeHeceHHs CTaHy MPUCBOEHOCTI Bif, 0f-
Hi€l 0cobM A0 iHLWWOI, TO Lei cnoci6 LMBINbHOro 060poTY (Big4Y>KeH-
HS) MOBMHEH OXOM/IOBATU NMLLIE MPaBO3MIHIOKOYI HOPUANYHI (haKTW.
BigmoBa X Big npasa Ta No36aB/eHHA Npasa 6e3 nepeHeceHHs Moro
Ha iHLLY 0Cco6Y, He € BiJUy>KeHHSIM Ta He BXOAWTb A0 MOHATTH LMBIb -
HOro 060pOTYy. Y CBOHO Yepry, 3a60poHa Ta 0OMEXEHHS Ha BiJ4Y>KeH-
Hs 61ar He MOLUMPIOETHLCA Ha MOX/MBICTb BiIAMOBUTMUCH Bif] CTaHy iX
NPUCBOEHOCTI abo BYTN N036aBNEHNM LbOro CTaHy 6e3 NepeHeceHHs
i0ro Ha iHWmx ocib.

AKLLO X Ue He nviwe (akT NnepeHeceHHs CTaHy MPUCBOEHOCTI
006’eKTa Bif 0fiHiET 0CO6GM [0 iHLLIOI, a A NPUNUHEHHS CTaHy NPUCBOE-
HOCTI 6e3 NepeHeCceHHs, TO 3MiHa CTaHy «Mild, CBIi» Ha «He Miii, ane
HiumMiA», a B MOAAbLUOMY «HiUWiA» Ha «4Kii-HeBYab» TaKOX € 060pO-
TOoM. Toai 3ab0poHa Ta 0OMEXEHHS Ha Bif4y>XeHHs MaiHa MOBMHHA
MOLIMPHOBATMCA Ha MOX/MBICTb BIAMOBUTUCH Bif CTaHy 1AOro npu-
CBOEHOCTI a60 OYTW M0O36aBNEHNM IAOro 6e3 MepeHeceHHs! Ha iHLLIMX
0Ci6, a Biguy>keHHs,, sIK NpaBoBa MigcTaBa 3MiHW CTaHy MPUCBOEHOCTI,
MOBMHHO OXOMJIKOBATW He NNLLIE MPABO3MIHIOKOMI HOPUANYHI (haKTK, a
i 1esiKi MPaBOMPUMUHSOYI Ta NPaBONOPOMKYHOUI.

OTKe, BCTAHOB/IEHHS 3MICTY MOHATTA «BiJUY>XEHHSA» K MEBHOr0
CTaHy, KoM 06’€KT LMBINIBHOTO NpaBa CTae YyXuMm 418 0cobu, AKii
BiH Ha/ieXaB, J03BOIUTL Y MOLANbLLOMY BM3HAUMTUCA 3 MEXaMu 3a-
CTOCYBaHHS MOHATTH «LMBINbHUIA 0O0POT», BMAAMW TaKOro Crocody
LMBINILHOrO 060POTY, K BiAYY)KEHHS, PO3YMiHHA NPUMYCOBOrO Bif-
Yy>XEHHS TOLLO.

MoTpebye BM3HAUEHHS Te, WO Nignsrae Big4y>keHHto (06°eKT Bif-
YYXKEHHS).

AHani3 lpuan4HoT NiTepaTypu A03BOSSE BULINNTA AeKiNbKa Nig-
XO0fliB LLIOAO TOro, Lo came nignsdrae Bigvy»eHH. Tak, B. B. baiibak
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BBaXKa€, L0 3AATHICTb TUX UM iHLIMX ABULL, 6YyTN 06 °€KTaMmn 060pOTY,
a 3HauUTb i BiUY>KEHHS, HEPIAKO BBAXKAETHCA 03HAKOK TOTO, LLIO BOHU
BUCTYNaKOThb i 06’eKTamm cy6’eKTUBHMX npaB [19, c. 21]. To6To aBTOp
po3rnsgae 6nara 06’eKTOM Biguy>XeHHs. MogibHuiA nigXig BUCIOBAIO-
BaB TakoX O. B. Kyuwii [20]. MpruomMy Taky no3uLito MOXKHa yMOBHO
po3ainuTK Ha Aga i1 nigsuan. MNMpeLCTaBHUKM NEPLLOro CTBEPAKYHOTH,
L0 BIJYY)XXEHHIO NIANAratoTh TiflbKK pedi [7, c. 8]. MpubiyHnku apy-
roro nigsuay BBaXKarTb, L0 Bifyy»XyBaTUCA MOXYTb i AeAKi iHLLUi
6nara [21, c. 42]. Y cBoto Yepry, B. A. BenoB cTBepmKye, WO Big4y-
YKEHHIO MianaralTh He 06°€KTU LUMBINIbHUX BiJHOCWH, a Cy6’eKTUBHI
npaea Ha HUX [12, c. 74-75]. MopibHOT AyMKK AOTPUMYIOTLCA 1 A.
O.Pwubanos [13, c. 78] Ta FO. €. Tykrtapos [22, c. 19-37]. Lii asTopn
po3rnagaloTb Cy6’eKTUBHI NpaBa AK efleMeHT 3MICTY NpaBoBiAHOCUH.
HaBefieHe BKa3ye Ha Te, L0 B TeOPiT NpaBa 06 ’eKT Big4y»XXeHHs € cnip-
HOIO KaTeropieto.

AHani3 ct. 178 LIK YKpaiHu 103BONSIE AiATV BUCHOBKY, LLO Big4y-
YKEHHIO NignaratoTb came 06°€KTU LUMBINbHUX Npa.. MigTBepLKeHHSs
LbOMY 3yCTpivaeTbCs i B iHWMX HopMax LIK YKpaiHn. Tak Hanpu-
Knag, y cr. 47, 321, 334, n. 6 4. 346, 350 LIK YkpaiHu iAaeTbca npo
BiAUY>KeHHA peyein abo cyKynHocTei peyeid; y cT. 98 LIK YkpaiHu -
Mpo MaliHo, SIKe OKpiM peyeil MOXKe BK/HYaTW rPOLLI, LiHHI nanepu
(ct. 115, 576 LUK YkpaiHn) Towo. CTOCOBHO 06’°€KTiB 3aKOHOAaBeLb
BVMKOPUCTOBYE TEPMIH «BIAUY>KEHHS» 11y CT. 1 3akoHy YKpaiHu «[1po
nprBaTn3aLito LepXaBHOr0 XXMTIOBOro oHay» [23] Ta cT. 13akoHy
Ykpaitu «[po npvBaTm3auito gepXxaBHOro MaviHa» [17].

Pa3om 3 TUM, y LMBINIbHOMY 3aKOHOAABCTBI 3a3HaYaeThCs, WO Bij-
YyXXEHHIO NigniAratoTh i npasa. Lie MoxyTb ByTu, Hanpuknag, MaiHo-
Bi NMpasa Yu iHLWi BifYY>KyBaHi Npasa, L0 MaroTb POLLOBY OLHKY (U.
2 cT. 115 LIK YkpaiHn), yacTka y cTaTyTHOMY (CKnafeHoMy) KaniTani
TOBapWCTBa, LjiHHI Manepy, L0 3acBifYyrOTb y4yacTb Y TOBApUCTBI, Y
MOpsAAKY, BCTAHOB/IEHOMY 3aKOHOM (M. 4 u. 1 ct. 116 LUK YKpainn),
Taki pe4voBi npa.a, K eMditeB3nc (4. 2 cT. 407, 411 LUK YkpaiHu),
cynepdiuin (4. 2 cT. 413 LIK Ykpainu). binbwe 1oro, y u. 4 cT. 423 LUK
YKpaiHn RaeTbcsa Npo BiAUY>XEHHS 0COBUCTUX HEMANHOBMX NpaB iH-
Te/IeKTyasIbHOT BNIaCHOCTI, AKLLO TaKi BUMaAK/ BCTAaHOB/EHI 3aKOHOM.

Taka HeBU3HAYEHICTb YCKMAAHIOE HE TiNIbKN BCTAHOB/IEHHS MeX
3aCTOCYBaHHS NOHATTS «BiJUY>KEHHS», a I 006CArY MOHATTA «LMBi/b-
HW1 060pOT». AKe SKLLO BiUY>KEHHIO NiAndraloTb Npasa, TO came
BOHW i € 06’€KTOM LMBINILHOr0 060pOTY. TOZi CTaE He3PO3YMiIM 3Ha-
yeHHs cT. 178 LUK YkpaiHu, sika BCTAHOB/IKOE BUAM 060pOTO34aTHOCTI
006’°eKTiB. AKLLO MOHATTA «BiJYY>KEHHS» MOXe 3aCTOCOBYBATUCA i [0
006’eKTiB, i 10 MpaB Ha HUX, TO SIKE 3 HUX CTOCYETHCS LIMBISIbHOIO 060-
pOTY, IK BOHM Mi>K CO60H0 CNiBBIJHOCATLCA, UM MOXKE iICHYBaTV Bifuy-
YKEHH$ npaB 6e3 BifUY>XeHHS 06’€KTiB i HaBMakn?

Takum YMHOM, TEPMIH «BiJUYYXXEHHS» Mae JOCUTb LUMPOKE BU-
KOPUCTaHHS, L0 YCKIAAHIOE He TiflbKN BU3HAYEHHS Oro MOHATTS, a
/i PO3YMiHHA LMBINBHOr0 060pOTY AK MPABOBOr0 ABULLA, BU3HAYEHHS
006’eKTiB, 0OMEXEHUX B 0060POTi, BUTYYEHMX 3 060POTY, Ta TUX, LIO
nepebyBatoTb Y BilbHOMY 060POTI, BU3HAYEHHS MEX 3aCTOCYBaHHS
MOHATTA BifUY>KEHHS AK Crnocoby LMBISIbHOrO 060poTy, Ta #oro Bij-
MIHHICTb Bif, iHLLUWX CYMiXKHWUX NMOHATb TOLLO. HaBefeHe BKa3ye Ha He-
06XiAHICTb MPOBEAEHHS NOAANBLUNX HAYKOBMX AOCAIMKEHb MOHATTA
«BIJUYXXEHHS».
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CninyeHko C. O. MNpo6emy BUSHAYEHHS NOHATTSA «BIfUYXXEHHSA» Y UMBIfb-

HOMY npas.i
MeToto AaHoT CTaTTi € MOCTaHOBKA AeAKNX HayKOBMX NPO6/EM BU3HAYEHHS Mo-

HATTS BifUYXXEHHA, AKi MOTPe6YI0Tb TEOPETUYHOIO BUPILLEHHS.

B pesynbTati fOCNiAXEHHA aBTOP AOXOAWTb BWUCHOBKY, LLO LUVMPOKE BWKOPU-
CTaHHS TEPMiHY «BiJUYXXEHHS» YCKNAAHIOE He TiNbKM BU3HAYEHHS Oro NOHATTS, a i
PO3yMiHHS LMBINbHOr0 060POTY SIK MPaBOBOr0 ABULLA, BU3HAYEHHS 06’eKTiB, 0OMe-
YKeHUX B 060POTi, BUMYYeHNX 3 060pOTY Ta TUX, LLLO NepebyBatoTh Y BilbHOMY 060p0-
Ti, BU3HAYEHHS MEX 3aCTOCYBaHHS MOHATTA «BiAYYXKEHHSA» fK CNOCOBY LMBINbHOIO
060poTY, Ta 10ro BifAMIHHICTb Bifl iHLUIMX CYyMiXKHUX NOHATbL TOWO. HaBeaeHe BKasye
Ha HeoOXiAHICTb MPOBEAEHHS MOAAIbLUMX HAYKOBUX AOCNILKEHb MOHATTS «Bijuy-
YKEHHS».

Kno4oBi cnoBa: Biguy>XeHHsl, LyBiNbHWA 060poT

CnunyeHko C. A. Tpob6nembl ONpefeneHns MOHATUA «OT4YYXieHVe» B
rpaXaaHCKoM npase

Lienbto faHHOM cTaTby SBASETCS MOCTAHOBKa HEKOTOPbIX Hay4HbIX Npobniem on-
pefeneHns NOHATUSA OTUYXK/AEHWSA, KOTOpble TPeGYHOT TEOPETUYECKOrO PeLLIeHUS.

B pesynbTarte uccrefoBaHus aBTop NPUXOAUT K BbIBOAY, YTO LUMPOKOE UCMO/b-
30BaHMe TEPMUHA «OTUYXKAEHNE» YCMIOXHAET He TOMbKO OMNpefieNieHne ero NoHATUs,
HO ¥ MOHMUMaHWe rpaXaaHCKoro 060poTa, Kak NpaBOBOrO ABMEHWS, OMpeaesieHne
061BEKTOB OrpaHUYeHHbIX B 060p0Te, M3bATLIX M3 060POTa M HAXOAALLMXCA B CBO-
60aHOM 060pOTe, ONpeaeneHne rpaHnL, MPUMEHEHUs MOHATUS OTUYXXAEHNS, Kak cro-
coba rpaxnaHCKoro 060poTa ¥ ero 0TAnYMe OT APYTUX CMEXHbIX NOHATWIA 1 TOMy
nogo6Hoe. MNpriBefeHHOe yKa3blBaeT Ha HEOOXOAMMOCTb MPOBEAEHNS AaNbHEALLINX
Hay4HbIX UCCMEeAOBaHNA MOHATUE «OTUYXKOEHNSY.

KntoueBble CNoBa: OTHYXAEHWe, rpaXaaHCKnii 060poT

Slipchenko S. A. Problems definition of «alienation» in civil law

The purpose of this article is setting some scientific problems definition of
alienation that require theoretical solution.
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The study author concludes that the term «alienation» can be used in three
distinct ways: as a condition alienation benefits (objects) as the basis of their state
of alienation, as a process of alienation. Their identification would be a mistake. We
should not talk about the different functions of a single phenomenon (exclusion), and
the various phenomena that combined one term, but are not identical in content.

Found that require more detailed study and understanding of the meaning of
«alienation» as a certain state, when the subject of civil law is alien to the person
to whom it belonged. Indicates a need to use the result of «the golden rule of
interpretation». Its application allows you to put two questions. It is always targeted
alienation in which the object is alien to the person from whom he is alienated, but is
sure to anybody who ever own, or it implies the exclusion, in which the object is alien
to the person from whom he alienated, but not getting their for someone else. That is,
there may be good that as a result of alienation belongs to no one?

Essential to define the subject of alienation. Revealed that in the legal literature,
current legislation, the objects are treated as objects exclusion of civil rights and the
rights to them. These two views are not only opposed but also among the supporters
of each of them there is no unity.

This broad use of the term «alienation» is not only difficult to determine its
concept and understanding and civilian traffic, as a legal phenomenon, Object limited
in circulation, withdrawn from circulation and those in free circulation, defining the
boundaries of the concept of alienation, as a way to civilian traffic and it differs from
other related concepts like. The above points to the need for further research concept
of «alienation».

Keywords: alienation, civil turnover

LLnwak-Kavak 0.0.

OCOBNNBOCTI TA NMPAKTUYHA LIHHICTb
MPABOBWX MO3WLIA BEPXOBHOIO Cyay
|  YKPAIHW/ B MPOLECI PErYHOBAHHS
CIMENHUX BIAHOCWH

YK 347.993 (477)
MocTtaHoBKa npob6iemu. AK BifOMO, MpaBOTBOPYA PYHKLiSA Cy-

[l0BOT Bflagy TiCHO MoefHaHa 3 NPaB03aCTOCOBHOK Ta iHTepnpeTayi-
HOM [1, c. 547]. Pe3ynbTati iHTENEKTYa/IbHO-BObOBOT AiS/IbHOCTI
CYLY 3aKpin/oThCA B MOr0 NpaBoBMX MNo3nLisx. CbOrofgHi HaibibLL
noLIMPeHUMY Ta 3aTpebyBaHVMK B NPaKTULi NpaBo3acTOCYBaHHA €
NpaBoBi NO3ULIT BULMX CYA0BUX IHCTaHLiR, SKi BUHWKaKOTL B Npo-
LIeCi 3AiiCHEHHA CyA04MHCTBA Ta YNPaBNiHCLKOI (agMiHICTPaTUBHOI)

LiSNbHOCTI cyny.

MpoTe, Ha 3aKOHOAABYOMY PiBHI BiACYTHIli MexaHi3M eeKTnB-
HOro 3aCTOCYBaHHS Ta peasnisalii NpaBoBUX NO3NLiNA Cyay B MPOLECi
peryntoBaHHsA CiIMENHMX BiAHOCUH. Lle 3yMOB/IeHO Hacamnepes TUM,
L0 cy/0Ba MpakTMKa OdilliiHO He BM3HAHa MKepenoM npaea. Tomy
NUTaHHA LOCNigKEHHSA 0CO6MBOCTEN NpaBOBMX NO3uLiA BepxoBHO-
ro Cyay Ykpainu (gani - BCY) € akTyanibHUM Ta BUK/IMKAE 3HAYHUI
HayKOBUIA iHTepecC.

CTyniHb HayKoBOI po3po6Ku. JlocnimpKeHHs MpaBoOBUX MO3M-
Ui cyly Ta CyfoBOI MPaKTUKX B LiNOMY Y Pi3HUIA Yac 34iACHI0BaIN
AK MPefCTaBHUKM Teopii npasa, Tak i OKPEMUX Tany3eBuX OpuanY-
HUX Hayk. Lle, 30kpema, Taki BueHi Ak C. B. Bacunbes (“Ixepena
LMBINbLHOro npouecyansHoro npasa”), M. B. Masyp (“AKTu opraHis
CYZ0BOI BMam K IPKEPEN0 KOHCTUTYLLIAHOIO npasa YKpaiHn™), [. HO.
XopowkKoBcbka (“Pofib Cy[0BOT MPakTUKN B CUCTEMI [Kepes npasa
YKpaiHW: TeopeTUKo-NpaBoBe gocnigkeHHs”), C. B. LeBuyk (“Cyno-
Ba NPaBOTBOPYICTb: CBITOBWIA JOCBIL | NEPCNEKTVBY B YKpaiHi”) TOLLO
[2; 3; 4; 1]

Ane B YKpaiHCbKili CiMeNHO-NPaBOoBIi AyMLLI MOKW LLO BiACYTHI
KOMM/IEKCHI TeOpeTUYHI AOCNILKEHHA 0CO6MBOCTEN MPaBOBMX MO-
3uuin BCY.

MeTa cTaTTi nonarae y AOCAiMKEHHI 0COBNMBOCTEN MpPaBOBUX
no3unLili cyfy Ta iX NpakTU4YHe 3HaUYEHHS B MPOLECI PEryntoBaHHA Ci-
MEMHNX BiHOCWH.

OcHoBHWIA Matepian. [MpaBoBi MO3uLUii CyLy BWUHUKaKOTL B
pesynbTaTi iHTeNeKTYanbHO-BObOBOI AiSNIbHOCTI Cyay LoJo Thy-
MayeHHs 3MiCTy HOpPM MpaBa Ta 3anoOBHEHHI NPOravH y YMHHOMY
3aKOHOLABCTBI [5, €.478]. BOHW MICTATL MPaBoBi NpUNUCK WOAO npa-
BW/IbHOTO PO3YMIHHSA 3MICTY HOPM, a TakKoX MpasOoBi MPUHLWNN Ta
iHLUI NONOXEHHS!, CPOpPMy/IbOBaHi Ha MiACTaBi TyMayeHHs /i Nokna-
[leHi B OCHOBY BUPILLEHHSA NUTaHHA [3, C. 7].

MpaBoBKM NO3ULIAM Cyfy NpuUTamaHHi psg 0cob/MBOCTeEl, 3aB-
[ISIKN SIKMM CYy/0Ba NPaBOTBOPYICTb i Cy0Ba NPaKTUKa B LLiSIOMY Haby-
Bae pu1C MKepena npasa.

Hacamnepes, Le HasBHICTb €/leMEeHTIB HOPMaTWUBHOI HOBU3HW.
[ns npuknagy HaBegemo npasoBi no3uuii BCY 3 npuBogy MaiiHa
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oci6, fKi nepebyBalOTb Yy (PAKTUYHMX LLTOOHNX BigHOCKMHAX. AK 3a-
3HayeHo B nocTtaHosi BCY Big 20 motoro 2012 poky no cnpasi Ne6-
97ucll, sctaHoBneHi 4.2 cT1. 3 CK YKpaiHN BUKMOYEHHS, 3rigHO 3
AKUMU NOLAPYHOKA BBAXKAETLCA CIM’EHD | TOAI, KOMM APYXMHA Ta 4o-
NOBIK Y 3B’A3KY 3 HaBYaHHAM, POGOTOHO, NiKYBaHHAM, HEOOXIAHICTIO
fornagy 3a 6artbkamul, 4iTbMU Ta 3 iHWKX NMOBAXHMX MPUYNH He Mpo-
XMBaKOTb CMi/IbHO, CTOCYHOTLCS OILiiHO 3apeecTpoBaHNX LUHOOIB.
AKWo ocobu, nepebyBatoun y hakTUYHUX LLAKBHUX BiAHOCUHAX Mo-
CTiliHO He MPOXMBaIM Pa30M, HaBiTh i3 MOBAXKHUX NMPWYMH 1 33 HasiB-
HOCTi CNiNIbHOT YaCTKOBOT BIACHOCTI, IMCTYBaHHSA, BiABIAWH OfHe of-
HOro Towo, Aisi cT. 74 CK YKpaiHn 3 npuBoay MaliHa, HabyToro HAMK
3a 4ac cniNbHOro NPOXXMBaHHA SK CMiIbHOT CYMiCHOT BACHOCTI, AKLLO
iHLLe He BCTAHOB/IEHO MVCbMOBMM [OFOBOPOM MK HUMMW, Ha HUX He
NoLUMPHOETLCA [6].

Mpwv LbOMyY MpaBoOBi NO3WLIT CyLy He CymnepeyaTb YAHHOMY 3aKO-
HogaecTBy. AmKe Yy CT. 74 CK YKpaiHu 3a3HaueHo, LU0 AKLLO XXiHKa Ta
YO/IOBIK MPOXMBAKOTb OfIHIEKD CIM’EL0, ane He NepebyBatoTh Y LUMHOOI
Mi>XX c060t0 a60 B Oy/ib-AKOMY IHLIOMY LUMK06I, MaliHO, HabyTe HUMK
3a Yac CnifibHOro NPOXXMBaHHS, HaIEXMTb TM Ha npa.i CMifIbHOT Cy-
MICHOT B/IaCHOCTI, AKLO iHLIe He BCTAHOB/IEHO MUCbMOBWM [0rOBO-
POM Mi>K HUMW. Ha MaiiHO, Lo € 06’€KTOM npaBa CrifibHOT CyMiCHOT
BNIACHOCTI XiHKM Ta YO0/O0BiKa, SIKi He MepebyBatoThb Y LLKOGI MiX CO-
60t0 260 B Oyab-AKOMY IHLIOMY LU/KOGI, NOLUMPHOKOTLCS MOMIOXKEHHS
rnasu 8 uboro Kogekcy [7].

CTpyKTypa npaBoBUX NO3ULiK Cyay He MICTUTb TaKUX TpaauLiii-
HUX eNEMEHTIB, K rinoTesa, Aucno3unuis i caHkuis. Lle 3ymoBneHo
TUM, LLO NPOLEC KOHKPEeTU3aLlii NpaBOBOi HOPMIW MOB’A3aHWIA i3 PO3-
BUTKOM 11 OKPEMUX CTPYKTYPHUX e/ieMeHTiB [8, ¢.16].

BinbLwicTb NpaBoBux Nosuuin BCY MatoTb KOMMIEKCHWIA XapaK-
Tep. BiH NposBNAETLCS B TOMY, LLO B NPOLECE TYyMadveHHs Ta Cy40BoT
NpPaBOTBOPYOCTI 3aCTOCOBYHOTLCS HOPMW iHLINX rany3eli npasa (Uu-
Bi/IbHOr O, TPYA0BOr0, KPMMiHa/IbHOTO TOLLLO).

BVHWKHEHHS NpaBoOBMX MO3WLiM B NPOLECi NpaBo3acToCyBaHHS
7 BUpILLEHHSA 3aBAaHb NPaBOCYAAs, 3yMOBMW/IO MOSBY TaKMX O3HaK, K
MPOrpPecuBHICTb, OMEPaTUBHICTL pearyBaHHA Ha MOTPebu cycnisb-
CTBa, 3MiHW B PO3BUTKY CiMeliHMX BiJHOCUH [9, c.135].
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Tak, HanpuKnag, 3aBAAKV YTOUYHEHHIO Ta [JONOBHEHHIO MOCTaHO-
B/ MneHymy BCY Nel6 Big 12.06.1998 “I'Npo 3acTocyBaHHA Cyfamu
aesknx Hopm Kogekcy npo w6 Ta CiM’io YKpaiHu™ 3MicTy cT. 32
KnLUC woao 060B’A3KiB NOAPYXOKS MO B3aEMHOMY YTPMMAaHHHO, Npa-
BOM Ha CTATHEHHS aNniMeHTIB Oy/n HafifIeHi i YO/MOBIKM, AKUM HafaHO
BIAMYCTKY NO JOrnagy 3a AUTUHOK abo Oyab-XTO 3 GaTbKiB, AKUA Y
3B’A3KY 3 [0rNg40M 3a CnifibHOK AUTUHOK-IHBaTIAOM BIKOM [0 Bi-
CIMHA[UATN POKiB, CMi/MIbHOK AUTUHOK-IHBaILOM MepLLOi rpynu 3
AUTUHCTBA OYB BUMYLLEHWUIA 3a/IMLLNTI POOOTY i He MpaLtoe il noTpe-
Oye matepiasibHoi goromorw (a63. 1 n. 21) [10; 11].

B nogansiuomy, npu po3pobui CK YKpaiHu, BuLle3asHayeHe [o-
nosHeHHs BCY 6yno 3akpirneHo B CT. CT. 86, 87 (npaso 4Y0/10BiKa Ha
YTPYMaHHSA y pasi MPOXXUBAHHA 3 HAM AUTUHW Ta NPaBo Ha yTpPUMaH-
HS TOrO 3 NOAPYSAOKS, 3 KM MPOXWUBAE ANTUHA-IHBaNIL) [7].

BignosigHo, cyaoBa NpakTyKa 3AiicHIOBaNa i 3AiACHIOE BMMB Ha
PO3BUTOK CIMEHOI0 3aKOHOaBCTBa.

OfHaK, CbOroAHi B MpaKTWLi TIyMauyeHHs BULLMMW CYLOBMMM
IHCTaHLiAMM HOpPM npaBa iCHYe npobnema 3 MPVBOAY MOBHOrO Ta
4iTKOro 06I'pyHTYBaHHSA NpaBoBMX NO3uLil cygy. Lle, B CBOKO yepry,
MPU3BOAUTL O MOSBU HEOAHO3HAYHUX i CYnepeysimBuxX CyLoBuX pi-
LLIeHb, AKi HeraTMBHO BMN/IMBAKOTL Ha MPOLECU CTAHOB/IEHHSA €AMHOI,
CTabinbHOT CyA0BOI MPAKTUKK Ta A0BIpK CyCNiNbCTBa A0 CYA0BOI CUC-
TEMU 3arasiom.

Taka cuTyaLlis CBOro Yacy BUHMKA 3 MPUBOAY T/TyMavyeHHs CT. 61
CK YkpaiHu LWoAo 06°€KTIB CrisIbHOT CYyMiCHOT BNACHOCTI MOLPYMOKS
BCY T1a KoHcTtutyuiliHnm Cyaom Ykpainm ( gani - KCY).

MpoaHasi3yeMO Lie NUTaHHA AeTabHILLe.

BignosigHo fo n. 28 noctaHoBu [neHymy BCY Nell Big
21.12.2007 “lNpo npakTMKy 3acTOCyBaHHA CyJamMn 3aKOHOAABCTBA
npv po3rnsAi cnpas Npo MpaBo Ha L6, Po3ipBaHHS LUMOGY, BU-
3HaHHS MOro HeaicHUM Ta NoAiN CNiNbHOrO MariHa Noapy»oka™ Nell
(pani MoctaHoBM Nell), Bknag [0 CTATyTHOrO (hOHAY rocrnofapcbKo-
ro TOBapMCTBa He € 06’€KTOM Npasa CNifibHOT CyMiCHOT BNacHOCTI Mo-
Lpy»oKa. [10 TaKoro BUCHOBKY Cy[, MPUXOAUTbL MOCUMIAKYNCH Ha CT. 12
3akoHy YKpaiHu “IMpo rocnofapcbKi ToBapucTBa”, B AKiiA 3aKpinieHo
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npaBu/io NPo Te, WO  .BMaCHMKOM MaiHa, nepefaHoro momy 3acHo-
BHMKaMU | yyaCHMKaMu, € came ToBapucTeo” [12].

JI0riyHO BMHWKAE NUTaHHA 3 NPUBOLY MPaBOBMX HACNIAKIB Me-
pefaHHs MaiiHa, sike nepebyBae y CifbHIA CyMiCHIV BfacHOCTI Mno-
OPYXOKA 10 CTaTyTHOrO (POHAY rocrofapcbkoro Toapuctsa. OCKifb-
K, BignoBigHo o cT. 60 CK YKpaiHn, KoxHa pid (MaiiHo), HabyTa 3a
yac Wby € 06°€KTOM CMiNbHOT CYMICHOT BACHOCTI NOAPYXOKA [7].
Ha »asb, YiTKOI 1 0AHO3HA4YHOT BiANOBii HAa NOCTaBNEHe NUTAHHSA Y
MocTaHoBi Nell Hemae.

Y a63. 2 n. 28 NoCTaHOBK e MOBa MPOo Te, Lo “ BUXOAAYN 3i
3MiCTy YacTuH 2, 3 cT. 61 CK, AKWwo BKMag J0 CTaTyTHOro ¢oHay
rocrnoAapcbkoro ToBapMcTaa 3p0o6/1eHo 3a paxyHOK CniflbHOrO MaiHa
NoApYXOKsl, B iHTepecax CiM’i, TOW 3 NOAPYMOKSA, XTO He € YYaCHUKOM
TOBapuCTBa, Ma€ NPaBo Ha NOAIN OAepPXKaHUX AOXOAIB. Y pasi BUKO-
PUCTaHHSA OAHMWM i3 MOAPYXOKS CNiSIbHUX KOLWTIB ycynepey cT. 65 CK
iHLIWIA 3 NOAPYXOKA Mae NPaBO Ha KOMMEHCaLlito BapTOCTi MOro vacT-
Kn” [12].

Tak, no3uuis cygy 3 NpMBogY TOrO, L0 He MOXe 6YTV BNaCHUKOM
Ha OAWH i TOl XKe 06’eKT i rocnoaapcbKe TOBApUCTBO, i NOAPYXKA €
npasuibHO. OCKI/IbKK, Lie HEraTMBHO B/MBaTVMe Ha 3[iNCHEHHA
rocrnofapcbKoi AisabHOCTI.

OpfHak, aouinbHo 6yno 6 n. 28 MocTaHOBM AOMOBHUTW MOMOXKEH-
HAM NPO MpaBa Y0/0BiKa (APYXXMHW) Ha KOMIMeHcaLl it BapToCTi BHe-
CeHOro maiHa, abo OTpYMaHHS LOXOAiIB rocrnojapcLKoro ToBapucTBa.

HacTynHe nonoxeHHsa noctaHoBu (M. 29) 3akKpinite npasunio
Mnpo Te, LLO BiANOBIAHO A0 NoNOXeHb cTatein 57, 61 CK, 52 LK, maii-
HO NMPWBATHOrO MiAMPUEMCTBA UM (PI3UYHOT OCOBU-MISNPUEMLA HE €
006’€KTOM CMi/fIbHOT CYMiCHOT BNACHOCTI NOAPYXOKA. IHLWNI 3 NOAPYX-
XKt Ma€e NpaBo Ti/IbKN Ha YacTKY Ofep>KaHUX A0XOAIB Bif L€l Aisnb-
HocTi [12].

Mpu oMy, B Npoueci ThyMadeHHs HopM npaea, BCY He Bpaxo-
BaHO NOMOXeEHHSA CT. 60 Ta n. 2 cT. 62 CK (AKLWO0 OAWH i3 NOAPYMOKS
CBOEIO Mpaueto i (abo) kowTamm 6paB yyacTb B YTPUMaHHI MaliHa,
Ha/IeXXHOr0 APYroMy 3 NMOAPYXOKSA, B YNPaB/iHHI LMM MaliHOM Yu [0-
rnsgi 3a HAM, TO AoXig (Npunnig, AVBIAEHAN), OAePXXaHWiA Bif, LbOro

MaiiHa, y pasi cropy 3a piLleHHsM Cyay MOXe OyTv BU3HaHWIA 06 eK-
TOM MpaBa CiflbHOT CYMiCHOT BNAaCHOCTI nogpyxoks) [7].

OTXe, B pe3ynbTaTi HeO4HO3HAYHOro TAymMaveHHs BCY 3ako-
HOLABUMX MONOXKEHb BUHMK/MA NapafoKcasibHa CuUTyauis: norpeba B
[0LaTKOBOMY PO3’ACHEHHI MpaBoBUX MO3uLii cydy. OKpiM Toro, e
3YMOBW/O MOSABY Pi3HMX 3a 3MICTOM Ta NpPaBOBUMM Hac/igKaMu Cy-
[OBUX pilleHb CyAiB 3arasibHOT opucauKuii. B 3B°A3ky 3 unm KCY
3[iACHMB 0ghiLlifiHEe TNYMaYeHHS MONOXEHb YAaCTMHM NepLLOT CTaTTi 61
CK YkpaiHu y cnpaBi 3a KOHCTUTYLIAHUM 3BEPHEHHSAM MPUBATHOIO
nignpuemctaa “IKIO” [13].

Ha aymky KCY, npuBatHe nianpremcTso (abo /Aoro YacTuHa), 3a-
CHOBaHe OAHMM i3 MOAPYXOKA, - Lie OKPEMUIA 06’°€KT npaBa CMiflbHOT
CYMICHOI BNIaCHOCTI NOAPYXOKS, L0 AKOro BXOAATL YCi BUAM MaiiHa, Y
TOMY umCAi BKNAA4 40O CTATYTHOrO Kanitany Ta MaliiHo, BuAineHe 3 X
CNifIbHOT CYyMICHOT BNacHOCTI.

B acnekTi KOHCTUTYUIAHOIO 3BEPHEHHS MOMOXEHHS YaCTUHM
nepLuoi cTaTTi 61 CK YKpaiHu Tpeda po3ymiTu Tak, LLIO CTaTyTHUI Ka-
niTan Ta MaliHO NPUBATHOrO NiANPMEMCTBA € 06’€KTOM MpaBa Chiflb-
HOT CyMICHOT BNMacHOCTI nogpyxoks [13].

HasBHICTb y Cy/10Bili NPaKTULLi NPaBOBUX NO3WNLLIA BULLIMX CYa0-
BUX IHCTaHUiM, 3MICT SKMX € CYNnepeuvBuM, Hece y cobi Cepiio3Hy
npobnemy: AectabinisaLis Cyf0BOT NPaKTMKKL Ta BifACYTHICTb A0BIpW
Hace/eHHsl [0 CyZ0BOi CUCTEMM 3arajioM. B pesynbTarti Le He BUpiLLye
OCHOBHOIO 3aBJaHHA: PO3pP06/IEHHSA €AMHOIO MiAXOA4Y 4O BUPILLEHHS
aHanorivyHux cyaoBux cnpas. BignosigHo, y NpakTMLi NpaBo3acTocy-
BaHHSA BUMHWKAE CUTYaLisi, KON BHECEHHS CMiIbHOMO MaiHa NnogpyX-
X# [0 CTAaTyTHOro (hoHAY pisHMX KOO MOoxe MopoAnTY Pi3Hi NpaBoBi
Hacnigku. A ue, SK BiZJOMO, B MPaBOBOMY CYCMi/IbCTBI € HEMPUMYCTY-
MUM.

Takvm YMHOM, AK [oKa3ye NPaKTMKa, Cyf0Ba NMpaBOTBOPYICTb pe-
afbHO iCHYe B CyfoBIi cucTemi. OfHaK, Ha CbOrofHi BoHa noTpebye
3HAYHOr 0 Y0CKOHa/IEHHS 3 MPMBOAY 06I'PYHTYBaHHA NPaBoBUX MO3W-
L cyny.

[ns 3a6e3neyveHHs CTabifIbHOCTI CYAO0BOI MPaKTUKM BaXIMBUM
€ TaKOX BpaxyBaHHS Cy[OM NPaBOBMX MO3ULIA, BUHECEHUX paHiLLe,

TO6GTO NOCAIAOBHICTb Y NPUIAHATTI PilLEHb.
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Mpo e, 30KpeMa, 3a3HayYeHo Y okpemiin gymui cyani KCY B.M.
Kamna ctocoBHO piweHHs KCY y cnpasi 3a KOHCTUTYLiAHUM Mo-
JaHHAM YNoBHOBaXKeHOro BepxoBHOT Paan YKpaiHu 3 npas noau-
HW Woao BiANOBIAHOCTI KOHCTUTYLIT YKpaiHW (KOHCTUTYLIHOCTI)
OKPEMOro NOJIoXKeHHA YacTuHK apyroi cTaTTti 211 CK YkpaiHu (cnpa-
Ba MPO PI3HULIKO Y BiLli MiXK YCMHOB/OBAYEM Ta AMTUHO). Ha iioro
Aymky, KCY npu yxBaneHHi pilleHHs He BpaxyBaB CBOIX MOMnepeaHix
NPaBOBMX MO3WLiN WOAO NUTaHb BIKOBUX LIEH3IB Ta 06MeXeHb (MpUH-
LmMNiB AOLiNbHOCTI, CIBMIPHOCTI BCTAHOB/IEHMX BIKOBMX 0OMEXEHb
3 METOH0, L0 TX 00YMOB/IHOE, @ TaKOX BPaxyBaHHS KpIiM BIKy, CyTTe-
BUX IHAMBIAYaNbHNX AKOCTE 0C06M): pilleHHs Bia 18 kBiTHS 2000
poky N 5-pn/2000 (cnpaBa Npo BiKOBWiA LieH3); PiLUEHHI Bif 7 NNHSA
2004 poky N 14-pn/2004 (cnpasa Npo rpaHUYHWIA BiK KaHAnAaTa Ha
nocagy KepiBHMKa BULLOrO HaBYa/lbHOrO 3aknafy); pilleHHs Big 16
OBTHS 2007 poky N 8-pn/2007 (cnpasa Npo rpaHNYHUIA BiK nepe-
OyBaHHS Ha [ilep>xaBHill cnyxobi Ta Ha cnyx6i B opraHax MicLeBoro
camoBpsayBaHHs) [14].

MMi3HiLe, NONoXKeHHSA 3aKOHOAABCTBA LLOLO BCTAaHOB/EHHA Mak-
CUMa/IbHOr 0 TPAHNYHOIO BiKY MIDK YCUHOB/THOBAYEM Ta YCUHOB/IEHOO
OUTUHOIO He GinbLue COPOK N’ATb POKIB, AIKe 6YNI0 BU3HAHE KOHCTU-
TyLiiHUM, BignoBigHO 0 piweHHA KCY 6yno ckacoBaHe 3aKOHOM
YKpaiHy “INpo BHeCeHHS 3MiH 0 CiMellHOro Kogekcy YKpaiHu Lwoao
ycuHoBeHHA” Big 9.09.2011 poky. OfHak, MOX/UBO, MPUAHATTS
LIbOro 3aKoHy 6yno He NOTPi6HO, AKWO 6 KCY yxBa/toloun pilleHHs
[LOTPMMYBaBCH BUMOT LLOLO MOCNIAOBHOCTI (BpaxyBaHHA 3arajbHNX
MPVHUMMIB, 3aKPIiNeHNX B MOMepeaHix npaBoBKX NO3uLifx) Ta 06-
'PYHTOBAHOCTI CBOIX BUCHOBKIB [15].

BucHoBKM. TakMM 4MHOM, NpaBoBI NO3uMLii cydy BigirpatoTb
BaK/IMBY PO/b LLIOAO BPErytOBaHHS CiMeRHNX BiAHOCUH.

BpaxoBytoumn pe3ynbTati AOCNI4XKEHHS 0CO6NMBOCTEN NPaBOBMX
No3uLii Cyay SIK Ha TEOPETUYHOMY, TaK i NPaKTUYHOMY PiBHSIX, a Ta-
KOX HanpaLtoBaHHS BUEHNX Y Wi cdhepi, CNpobyeEMO AaTh aBTOPChbKe
PO3yMiHHA KaTeropii NpasoBi No3uuii cyay AK 06°eKTUBOBaHY (hopmMy
BUPaXKEHHS | 3aKPinieHHs Cy[0BOro poscydy 3 efeMeHTaMu HopMa-
TUBHOI HOBW3HW, AKi BMHWMKAlOTb B MPOLECi 34IACHEHHA CYLOYMH-

CTBa Ta agMiHICTpaTMBHOI (YNpaBniHCbKOI) AisNbHOCTI cydy, 3aans

NpaBnIbHOIO PO3YMiHHSA MPaBOBMX HOPM Ta OHAKOBOro nigxoay Ao

PO3rNAfY AesKNX KaTeropii cnpas 3a YMOB 3aKOHOJaBUOT HEBM3HaYe-

HOCTI.
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LUnuwak-Kavak O. O. OcobnmBocTi Ta NpakTUYHa LIHHICTb NpaBoBUX Mo-
3uuii BepxoBHoro Cyky YKpaiHu B NPOLIECi PerysitoBaHHS CIMEAHNX BiJHOCWH

CrartTs nprcBsiYeHa JOCNi[KEHHIO 0COBIMBOCTEN NPaBoBKX No3uLLiii BepxoBHO-
ro Cyay, iX BN/MB Ha hOpMyBaHHA CiMe/iHOr0 3aKOHOLABCTBA Ta 3HAYeHHS B MpeLieci
PeryntoBaHHs CiMenHUX BiJHOCUH. 34iiCHIOETBCS NMOPIBHAHHSA NMPaBOBMX NO3WLil Cy-
[iB L0J0 T/yMayeHHs 06°eKTIiB CMiSIbHOT BMACHOCTI MOAPYMOKS.

KntoyoBi coBa: npaBoBi NO3WLiT cydy, CyAoBa NpaBOTBOPYiCTb, HOPMaTMBHA
HOBW3Ha, 06°€KTI CNifIbHOT CYMICHOT BNAaCHOCTI MOAPYMOKS.

Lnwak-Kavak O. O. Oco6eHHOCTM 1 NpaKTUyecKas LieHHOCTb MPaBoBbIX
nosuumii BepxoBHoro Cyfa YKpavHbl B MPOLIECCE PErynMpPOBaHUS CceMeliHbIX
OTHOLLIEHNTA

CraTbs NOCBSLLEHA MCCNeJ0BaHNI0 0COBGEHHOCTE NpaBOBbIX NO3WLMI Bepxos-
Horo Cyfia, MX BNMsIHWE Ha (hOPMMPOBaHIE CEMEHOTO 3aKOHOATE/NbCTBA W 3HAYEHWe
B MNpOLECCe PerynnpoBaHUs CeMeliHbIX OTHOLLEHMIA. OCYLLECTBASETCS CPaBHEHME
MPaBOBbIX NO3WLMIA Cy0B OTHOCUTENILHO TOIKOBaHMWs 06LEKTOB 06LLE COBMECTHOM
CO6GCTBEHHOCTM CYNpyroB.

KntoueBble cnoBa: npaBoBble MNO3WLMK Cyaa, CyAe6GHOe MPaBOTBOPYECTBO, HOP-
MaTUBHas HOBW3Ha, 06bEKTbI 00LLeli COBMECTHOI COGCTBEHHOCTH CYMNpyroB.

Shyschak-Kachak O. O. Features and practical value of the legal opinions of
the Supreme Court of Ukraine in the regulation of family relations

The article investigates features of the legal positions of the Supreme Court,
their impact on the family law and importance in the regulation of family relations.
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The author makes the comparison between the legal positions of the courts as to the
interpretation ofjoint matrimonial property.

Keywords: legal opinions of the court, judicial law-making, regulatory novelty,
joint matrimonial property.

fBopcbka 1.M.

MPABOBI 3ACAAW TAPMOHI3ALIT
3AKOHOAABCTBA YKPAIH/ 3 NMPABOM
€C Y COEPI PEIYNHOBAHHA OIANTBHOCTI
TOBAPUCTBA

YK 341.64

MocTaHOBKa Npo6nemu. apMoHi3allisi 3aKOHOAAaBCTBA YKpaiHu
3 npaBoM EC y chepi perynoBaHHS AisNbHOCTI KOMMaHiin novanacs
3 BU3HAHHSA L€l Cpepn OfHI€0 3 NPIOPUTETHUX BIAMOBIAHO 4O YTO-
AW PO MapTHepPCTBO Ta CriBpobiTHULTBO (Hagani - YTIC). 3aBaaH-
HAM rapMOHi3aLlii npaBa KOMMaHiii B paMkax €sponeiicbkoro Corosy
6yno 3abe3neyeHHs1 CBOOOAM CTBOPEHHS KOMMNaHIiM, iX nepemilleHHs,
NepeTBOPEHHS, 3a6e3neyeHHs 3aXMUCTy NpaB akLioHepiB, TPETIX OcCib,
Kpeautopis. CTaHOB/MEHHA NMpaBa KOMMNaHiii B €BponeiicbkoMy Cotosi
noyasnocs Lwe 3 KiHua 60-x pokiB i TpMBaE [0 CbOrofHi. Tak, OAHIED
3 OCTaHHIX AMPeKTUB By/0 NMPUIAHATO AUPEKTMBY MPO Mpasa aKL,ioHe-
piB.

BignosigHo fo YTIC rapMoHizauis po3risganack K 04Ha 3 BaX-
NIMBUX YMOB AN 3MiLHEHHS EKOHOMIYHWX 3B’A3KIB MiX CTOPOHaMMK.
CbOrogHi rapMoHisaL,is 3akOHOAaBCTBa € OAHIEID 3 NepeaymoB 3a6e3-
NneyYeHHs eKOHOMIYHOT iHTerpauii Ta NoniTMUHOT acouianii. AHi Jlica-
GOHCbKWMIA A0roBIp, aHi Yroaa npo acouiadito [2] He gatoTb BU3HAYEH-
HA NOHATTSA rapMOHi3auii. Yroaa onepye pisHUMK TepMiHaMK, TaKUMK
AK 30/MKeHHA, rapMoHi3aLis 3akoHogascTea. Ctatta 387 Yrogm npo
acouiauito nepegbavae, L0 rapmMoHi3alif 34icHIOETLCA Y cepi 3a-
CHYBaHHS i fiSNbHOCTI KOMMaHI, KOpropaTuBHOIO YNpas/iHHS, a Ta-
KOX LLOAO GyXrantepcbKoro 06niky Ta ayauTy.

TakvMm 4nHOM, rapmoHi3auis y cepi peryoBaHHA AisANbHOCTI
IOPUANYHMX OCIO Mae KOMMIEKCHUIA XapaKTep, OCKiNbKX OXOMJiHe
Bpery/itoBaHHs NTaHb, MOB’A3aHMX 3 OpraHisalieto KopnopaTMBHOIO

VA1VID XVEOHAYH M/HJISE

~


http://zakon2.rada.gov.ua/laws/show/v0011700-07

36IPHMK HAYKOBUX CTATEW

ynpaB/iHHA, 6yXranTepcbKoro o06niky, ayanty. 3aBaaHHsAM TaKoi rap-
MOHi3aLii € 3a6e3neveHHs MOBHOLIHHOMO (DYHKLiOHYBaHHA PUHKOBOT
EKOHOMIiKM Ta CTUMY/IFOBaHHSA TOPTIBJI.

AHani3 ocTaHHIX gocnigkeHb Ta nyb6nikauii. OKkpemMum ac-
neKTam po3rfsLyBaHOro nNuTaHHS NpuUcBsYeHo npaui B. MypasiioBsa,
O.Ki6eHko, O. BiHHUVK, B. be3fiTHOro Ta iHWWX JOCNiAHMKIB npasa
€C Ta KopnopaTt1sHoro npasa €C 30Kpema.

Merta cTatTi. BpaxoBytoun HEOOXiAHICTb 3anpoBa>KeHHS KOH-
KPeTHMX 3MiH, nepeabayveHMX YTOAOK Npo acouiauito, NoTpebytoTb
PO3rNsAY OKpemi NUTaHHS LWOA0 3a3Ha4eHOT NPo6aeMaTUKK.

Buixogaum 3 Temu focnigKeHHS HeoOXigHO NpPoCigKyBaTy eTanm
Ta 3acafiy rapmMoHi3aLlii 3aKkoHoAaBCcTBa YKpaiHu 3 npaBoM €C y ciepi
PEeryntoBaHHs Ais/IbHOCTI KOMMaHilA, OKPeCIMTU OKpeMi NpPo6nemHi
NUTaHHSA, SKi HEOOXiHO BpaxyBaTK Mif Yac NOAanbLLOro HOPMO Npo-
eKTYBaHHS Y po3rnsgyBaHiii ciepi.

Buknag ocHoBHOro matepiany. Ha BigmiHy Big ¥YTIC, Yroga
Npo acouialito BU3Ha4YaEe NPUHLMNK Ta 3aBAaHHA rapMOHi3aLlii 3aKo-
HOLABCTBa, SKUMM €: 3a0e3NeUeHHs 3axXuUCTy akLiOHepiB, KpeauTopis
Ta TPeTiX 0cCib; PO3BUTOK e(EKTMBHOT MOMITUKN KOPMNOpaTMBHOIO
ynpasniHHA BifgnoBigHO A0 MiXHapoAHWUX CTaHAapTie. 1o HOBOBBe-
[eHb Yrofy B LiiA YaCTUHI HANIEXWUTb MOIOXKEHHS NPO Te, WO CTOPOHM
HamaraTyMyTbCA MOKPaLWWUTU 0O6MiH iH(opMaLietd MK HaLioHasb-
H/M pPeecTpoMm Ta 6i3HeC peecTpoM depkas-uneHiB €C. KOHTpONb i
MOHITOPUHI MOKagaTuMeTbea Ha Pafy acouiauil, ska NoBMHHa 36u-
paTncb 3 METOH NPOBELEHHSA MOHITOPUHTY CTaHy afanTauii 3aKoHO-
[laBCTBa He pifLle 0AHOro pasy Ha pik.

BignosigHO A0 MeTU MOCTYNOBOr0 Hab/IMXKEHHS 3aKOHOAABCTBA
Paga acouiauii 6yge popymom 4n1s 06MiHy iHpopmaLlieto Mpo 3aKOHO-
[laByi akTu YKpaiHu Ta €C, UnHHI, Ta Ti, WO nepebysatoTb Ha cTagii
nigrotosku. Aogatku XXIII - XXV nepeabayatotb Pi3Hi TEPMIiHN Ha-
GMKeHHS 3aKOHOABCTBa YKpaiHu Ao npaea €C - Big 2 40 5 pokiB,
BM3HAYaK0uM aKTy, y BifnoBigHICTb 40 AKMX BOHO MOBUHHO ByTY Nnpu-
BegeHUM. Cepefi BU3HAYEHVX JOAaTKaMN AUPEKTMB, [0 YMCna Takux,
O MOTPebyoTh BNPOBAKEHHSI B 3aKOHOJABCTBO YKPaiHM MOXHa
BifHecTV ampekTrBy Ne2007/36/ EC npo peanisaLito OKpemux npas

aKLioHepiB KOMMNaHii, BHeCEHWX Y peecTp; anpekTusy Ne 2007 /14/
€C, sAKa BU3Havae feTa/lbHi NpaBuia BNPOBaMKeHHS OKPeMUX Moso-
XeHb aupekTen Ne 2004/109/ €C npo rapmoHisauito BUMOT o0
NPO30pPOCTi NO BiAHOLIEHHIO A0 iH(opMaLii MPO eMITEHTIB, YUT LLiHHI
narepu onycKalTbCA L0 TOPriB Ha PErynb0BaHUX PUHKaX.

B pamkax rapmoHi3aLii 3aKoHOAaBCTBa MNocTae NUTaHHS Npo no-
[laHHS HEMPSMMX MO30BiB, CNPSMOBAHMX Ha 3an06iraHHsA BigYy>KeHHS
aKTVBIB TOBApUCTBA LUISXOM YKMafeHHS yrof 3 TpeTiMu ocobamu.
Tak, UifIKoM cyLlHo 3ayBaxkye H. I1BaHyxa [5, €.34-35], wo y Haui-
OH&/IbHOMY 33KOHOZABCTBI MOBUHHO OYTWU 3aKPIMNIEHNM MOMOXEHHS
LLIO/I0 BM3HAHHA Mpasa akLioHepa Ha OCNOPKOBaHHSA NPaBoYnHY, LWoA0
SKOr0 iCHYE IHTepec, i AKWIA NopyLUYye IHTepecy LibOro akLioHepa, AKi
CNifi BBXKATN TOTOXHVMMW iHTEpecam akLiioHepHoro ToeapucTsea. Lli-
KaBo, LLO SIK CY6’EKT PerynsTopHOi NOAITMKKL Yy LibOMY MpoLeci 6epe
yyacTb KOHCTUTYLINHUIA cyf,

ICTOTHUM KPOKOM Yy HanpsMKY 3a/ly4YeHHS KOLUTIB B PO3BUTOK
YKPAIHCbKOr0 Gi3HECY € MOX/IMBICTb PO3MILLIEHHS aKLili YKPaiHCbKMX
eMITeHTIB 3a KOPAOHOM. Tak, NPOEKT PiLLIeHHSA NPO 3aTBEPL)KEHHSA MO-
PALKY HafiaHHS [03BOJY Ha PO3MILLEeHHs Ta/abo 06ir LiHHKX nanepis
YKPaiHCbKUX EMITEHTIB 3a MEXaMi YKpaiH nepeadavae BUKOHAHHS
HM3KWN BUMOT Ta OTPUMaHHS [03B01y HauioHanbHOT KOMICIT 3 LiiHHMX
narepis Ta POHA0BOIo PUHKY [3, ¢.13].

[0 HoBOBBefleHb Ha PUHKY LiHHWMX Manepis BigHOCMMO BCTa-
HOB/NEHHS «MNPYAeHLUIAHOrO Harnsagy», KMl BBeAEHO SK opmy aep-
YKaBHOrO PEerysfitoBaHHA PUHKY UiHHUX nanepis [4]. BeegeHo B fito
3aKoH YKpaiHu «[1po BHECEHHSA 3MiH [0 LesKMX 3aKOHOLaBUMX aKTiB
YKpalHM LWOoAo BAOCKOHAIEHHS 3aKOHOAABCTBA MPO LiiHHI Manepu».
OCHOBHVMMW 3aBAaHHAMMW NPYLEHUIAHOTO Harnagy € 3anobiraHHs
HACTaHHIO HenjaToCrpPOMOXHOCTI MPOMECIMHUMM YYaCcHMKaMW (POH-
[IOBOFO PUHKY Yepes3 psf 3axofiB 3 METOH 3abe3neyveHHs1 iHTepeciB
iHBecTopiB. lMepenik NpyAeHUinHUX HOPMATUBIB TaKUM YMHOM BCTa-
HOB/IEHO NS KOXKHOTO BUAY NPYAEHLIAHOT AiSNIbHOCTI.

Mae micue i HagMipHa 3aperynboBaHICTb ab0 X HafileHHsA opra-
HIB B/lagy Ha/IMLLKOBVMW NMOBHOB&XEHHAMU. HK NPUKNag, rnoBHOBa-
YKeHHS HauioHasibHOT KOMICIT 3 LiiHHMX nanepiB Ta (POHA0BOI0 PUHKY
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MoropKyBaTu BifnoBiAHI KaHAMAATYPW KepiBHMKIB (hOHA0BUX GipX,
fenosuTapiis, cTaiyc hoHA0BOI GipXKi, Aeno3nTapito.

YKpaiHCbKe 3aKOHOJABCTBO XapaKTepu3yeTbCA 3HAYHOI AeTani-
3auli€l0 LWOA0 PerynioBaHHA OKPEMUX IHCTUTYTIB (DYHKLIOHYBaHHSA
TOBApPUCTB. HAK MpWKag, LOBOJI AeTa/lbHOK BUAAETLCA PErysoBaH-
HA Npoueaypy peknamyBaHHs LiHHMX nanepiB. 3aKoH YKpaiHu «[1po
BHECEHHS 3MIH [10 [eAKMX 3aKOHOAaBYMX aKTiB YKpaiHM Lo[o BAO-
CKOHa/IeHHS 3aKOHOAaBCTBa MNP0 LiHHI nanepm».

Y PO3BMHYTUX KpalHax LMK MOBHOBAXXEHHAMU HafiNeHi camo-
peryniBHi opraHisauii Ha puHKy LiHHKX narnepis (CPO) [6].

9 kBiTHA 2012 y BepxoBHili Pagi YkpaiHu 6y/o 3apeecTpoBaHoO
3aKoHonpoeKT Ne 10312 «[po BHECEHHS 3MiH A0 AesSKUX 3aKOHOAaB-
YMX aKTiB YKpaiHW», AKUM NepeabdayeHo CTBOPEHHS 0C06AMBOIO BUaY
NiANPUEMCTB, BUKMHOUYHUM BUAOM [iS/IbHOCTI AKNX € HaaHHA nocnyr
3 BUKOHaHH$ (OYHKLIi/i BUKOHABYOr0 OpraHy HopuanyHmx ocié ta/abo
HaflaHHs MoCayr LWOoAO YNpaBNiHHA TaKUMU HOPUANYHUMU 0cobamu
(ynpaBniHHA NOTOYHOO AiANbHICTIO, BeeHHS 6yXrasiTepcbKoro o6ni-
Ky, BUPOOGHNYO-TEXHIYHOrO, (PiHAHCOBOro ynpaeniHHA). Takuii foc-
Bif} BUKOPWCTOBYIOTb BiJJOMi KOMMaHiT - «MepioT» «PegicoH», «IHTep
KOHTiHeHTan». 3a3HayeHi BiAHOCKMHU NO YNpaBAiHHIO NigNPUEMCTBOM
MOBUHHI 6YTW 0hopMAeHi 1OroBOPOM MpPO Mepedady MOBHOBaXKEHb
BMKOHaBYOr0 OpraHy topuan4Hoi 0cobu Tak 38aHOMY NPeaCcTaBHUKY
Y LMX BifHOCMHaX Ha OCHOBI 4OroBOpY -iHLWil FOPUANYHINA 0C06i. 3a-
KOH He nepegbayae nepefadi OTPUMaHNX NOBHOBAXKEHb 3 YNPaB/liHHSA
iIHLWIV HOpUANYHIA 0COOi.

TakvM YMHOM, B pamMKax OHOBJ/IEHHS KOPMOPaTUBHOIO 3aKOHO-
[aBcTBa NpM6/IM3HO MOUMHAKOUM 3 KiHUA 90-X pOKiB Y 3aKOHOAABCTBI
YKpaiHu B cepi perynoBaHHA [LiANLHOCTI TOBapuCTB Bifbynmcs
ICTOTHI 3MiHW. Lli 3MiHK OTpyMann 3akpinieHHs y 3akoHi YKpaiHu
«[po rocnogapcbki TOBapUCTBa» Ta 3HANLLIN BIAOOPXKEHHS Y Npu-
MHATOMY 3aKOHi YKpaiHu «[po WiHHI nanepw i ()OHAOBUIA PUHOK.
3rofjoM OKpeMi iHCTUTYTK, LLO ICHYBa/I B pamMKax rapMOHi30BaHOro
npaea €C, ysiviwnn go LimeinbHOro kogekcy Ykpaitm 2004 poky, 30-
Kpema LL0A0 (hYHKLIOHYBaHHS KOMMaHIy cknafi ogHiei ocobu.

CnpsmoBaHMM Ha MiHIMI3aUil0 KOPMOpPaTUBHMX KOHQ/IKTIB Ta
MOKpALLEHHA YNPas/iHHA KOMMaHiAMK cTaB 3akoH YKpaiHu «[po
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akLuioHepHi ToBapucTBa» [1], AKWUIA 3anpoBagMB MOAIN aKLiOHEPHUX
TOBApPWCTB, BM3HAYMB NOPSAAOK IX CTBOPEHHS, AeTani3yBaB npoueaypy
MPOBEAEHHS 3arasibHNX 300piB Pi3HOro BMY, MOBHOBAXXEHHS OpraHiB
aKLiOHepHOro TOBapuCTBa; 3acafiy NepeTBOPEHHS TOBAPUCTB, Ta iHINi
MUTaHHS.

BucHoBkn. BusHaueHi B Yrogi uini acouiauii yCTaHOB/IOKOTb
HOBI BMMOIM A0 rapMOHi3aLlii 3aKOHOJaBCTBa YKpaiHu, NepeTBopto-
KoUM Ti HAa FONOBHUIA MPABOBUIA IHCTPYMEHT iIHTerpaLii KpaiHu 10 BHy-
TPIiLWHLOro puHKY Coro3y. YToAa npo acouiauito pobuTb Haronoc Ha
PErynATOPHIl rapMoHi3aLii, KoTpa Mae peani3oByBaTUCA LLNSAXOM pe-
(hopmyBaHHA MexaHi3My Ti 34iACHEHHS 33415 NiABULLEHHS Oro edhek-
TUBHOCTI. BiAnNOBiAHMMY NMOBHOBAXXEHHSAMM Y L Chepi HaginaoThb-
€A cninbHi opraHy cnispobiTHMLTBA. 30kpeMa, Pafa acouiauii moxe
OHOB/NtOBAaTU 4un 3MiHIOBaTKM Hopatkn fo Yrogy (I-XI11b), 6epyumn
[10 yBarv eBontoLUito npaBa €C Ta YNHHUX CTaHAPTIB, 3aKPinieHnx
Yy MDKHapPOAHUX aKTax, WO CTOCYHTbCA CTOPIH (CT. 463). MpoTarom
TPbOX POKIB i3 4aTW HabpaHHA YMHHOCTI YTOAM Mpo acouialiio Ykpa-
THa MyCUTb ONepaTVBHO CTBOPUTW He3aleXHWA AepXXaBHWUIA OpraH,
HafiNeHNA NOBHOBAXXEHHAMM 15 3a0e3reYeHHs] rapMoHi3aLlii 3aKo-
HOAABCTBA YKpaiHU 3 HopMamu npasa €C, BU3HAYEHUMUN Y ANPEKTH-
Bax Coto3y (3rigHo 3 Jogatkom XXIX go rnasu 6 posginy V Yroan ).

MigcymoBytoUumn BUKNageHe, [0 NUTaHb, AKi 3aUWLNINCE HEBUPI-
LLUEHMMW MOXKHa BiHECTU:

- He3HayHi CTPOKW, BCTAHOB/IEHI 3aKOHOAaBCTBOM A/151 MPUBELEH-
HS JIOKYMEHTIB TOBapm1CTBay BiAMNoOBiAHICTb 10 BUMOT 3aKOHO1aBCTBa;

- 4acTi 3MiHW 3aKOHOLABCTBA, L0 PerysorTb 06ir LiHHKX nare-
piB, Hacamnepes WoAo peecTpaLii npasa BNaCHOCTI Ha LiiHHI nanepwu;

- HEOOXIAHICTb NPUAHATTA NiA3aKOHHUX akKTiB HauioHaIbHOI KO-
MICIi 3 LLIHHMX narepis Ta (POHA0BOr0 PUHKY Ha BUKOHAHHSA BifnoBif-
HUX NOMOXKEHb 3aKOHIB;

- NMOZEKYAM HaaMipHe perynoBaHHA 3 60Ky AepXkasu TUX Noso-
YXeHb YW IHCTUTYTIB, AKi MOr/IN 6YTU BPErynb0BaHUMK BCEPEAMHI TO-
BapuWCTBa, OCKI/IbKV TEHAEHLIE0 PO3BUTKY Cy4aCHOro KOpropaT1BHO-
ro npasa €C € HagiNeHHA TOBAPUCTB NPaBOM CaMOCTINHO perynoBatu
3a3HayeHi MUTaHHs.
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3 ornagy Ha Le MOXKHa CTBEpKyBaTW, L0 BHACNiLOK npouecy
rapmoHi3aLil 3aKoHofaBCcTBa YKpaiHu 3 npasom €C, ToBapucTBa Mo-
BWHHI OTPMMaTV GiflbLL LUMPOKI MOBHOB&XXEHHSA LLOAO PEeryntoBaHHA
BHYTPILLUHIX NUTaHb (PYHKLIOHYBaHHS TOBApMCTBa, a NPono3uLii ca-
MOPEry/IOKYMX OpraHisayin Ha PUHKY LiHHWX nanepis HeobXigHo
BpaxoByBaTW B MPOLECi HOPMO-NPOEKTYBaHHA. 3a3HayeHe, B CBOIO
yepry, CnpusTUMe NiABULLEHHIO KOHKYPEHTOCMPOMOXHOCTI YKpaiH-
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fAsopcbka |.M. TMpaBoBi 3acagn rapmoHisadii 3aKoHOAaBCTBa YKpaiHu 3
npasom EC y chepi perynoBaHHA 4isi/IbHOCTI TOBApUCTB

Y cTarTi focnifpkKeHo NpaBoBi 3acajy rapMoHi3aLlii 3aKOHOAaBCTBa YKpaiHu 3
npasom €Bp0|‘IeVICbKOFO Comy Yy C(*)epi perynroBaHHA ,qiﬂﬂbHOCTi TOBapuCTB. B KoH-

TeKCTi 3000B’A3aHb, nepef6adyeHMX YTOAOK Npo acouiauio MK YKpaiHow Ta €8-

poneiicbkum COHO30M 30CEPeKEHO yBary Ha OKPEMUX MUTaHHSAX (yHKLiOHYBaHHS

TOBApUCTB, AKi HEOOXiJHO BpaxyBaTu Nif 4ac HOPMO-MPOEKTYBaHHA Y cihepi perynto-
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Law in the area of company law regulation

The article is a research of legal basis of approximation of Ukrainian law to the
EU Law in the area of company law regulation in the context of Ukraine’s obligations
under the EU-Ukraine Association Agreement. The main focus is laid on the various
aspects of functioning of companies, which should be taken into consideration in the
process of legal regulation.
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NMPOBJIEMIN OXOPOHW
HABKOJINMWHBLOI O NMPNPOAHBLOI O
CEPEOOBULWIA. 3EMEJIbHE TA
AIPAPHE INMPABO
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Mpabap .M.

AKTYANIbHI MNMPABOBI NMUTAHHA
MPUBATU3ALIT SEMENbHNX AINAHOK,
O NMEPEBYBAKOTb ¥ KOPUCTYBAHHI

rPOMALAH

YK 349.412.24

MocTaHoBKa npobnemu. [MpuBaTu3alis 3eMenb SK BaKMBa
CKnajoBa (hopMyBaHHS 3acaj, PMHKOBOT EKOHOMIKM B YKpaiHi crips-
MOBaHa Ha PO3LUUPEHHS Cthepy 3aCTOCYBAHHSA THCTUTYTY MPUBATHOI
B/TACHOCTI Ha 3em/t0. BoHa BUCTyNae O4HVM 3 FOIOBHMX YMHHUKIB
3anoy4yaTKyBaTy Ta PO3LLUMPEHHS NPUBATHOMO CEKTOPA B YCIX rany3ax
eKOHOMIKM fiepXaBu.

BignoBigHO 00 3eMenbHOro 3akOHOAABCTBa, NpuBaTM3alis 3e-
Menb (hakKTUYHO po3novanacs i3 NPUAHATTAM 3aKoHy YKpaiHm «[1po
(hopmu BnacHocTi Ha 3emnto» Bif 30 ciyHa 1992 poky Ne 2073-XI1 [1],
AKUM Mopsg, i3 AepyKaBHOK 3anpoBaikeHa | npueaTHa ¢opmMa Bfac-
HOCTI Ha 3emt0. Mepefady 3eMenbHUX LiISHOK, WO nepebyBatoTh y
KOPUCTYBaHHI rpPOMajsH, Y TX B/IaCHICTb BrepLUe Bperysosas [lekpet
KabiHety MiHicTpiB Ykpainu (gani - KMY) «[po npvsatmn3adito 3e-
MESIbHUX AiNAHOK» Bif 26 rpygHsa 1992 poky Ne 15-92 [2]. 3rogom
npunmen 4. 3 c¢r.116, u.u. 11a 2 ct. 118 3emMenbHOro Kogekcy YkpaiHu
(nani - 3K YkpaiHn) 3amiHunun HasBaHuii Jekper KMY 'y cepi pery-
NtOBaHHA BiHOCWH i3 NpuBaTU3aLlii 3eMelbHUX LiNSHOK, WO nepeby-
BatOTb Y KOPUCTYBaHHI rpoMagsaH. BpaxoBytoun HeoO4HOPa30Bi 3MiHW,
WO 6ynM BHECEHi [0 3eMeNlbHOro 3aKOHOAABCTBA, € HEOOXIAHICTb Y
po3po6Li NPONO3ULN LLOAO YAOCKOHANIEHHS MPaBOBOr0 PerysoBaH-
HSA MPOLeypV NpyBaTM3aLii 3eMeIbHNX LiNSHOK.

AKTyanbHi NpaBoBi NUTaHHA NpUBaTU3aLlii 3eMeNbHUX AiNAHOK, L0 NepebyBaloTb Y KOPUCTYBaHHI rpOMagsaH
a— A— —M — a— W— — — B— —— i — — mMam

AHaniz ocTtaHHIX gocnifjkeHb Ta nyb6nikauin. B ropnanyHii
HayLi MWTaHHIO NPaBOBOMO PEeryfoBaHHSA NpuBaTU3aLii 3eMeibHUX
DINAHOK, WO nepeOyBatOTb Y KOPUCTYBaHHI FPOMafsaH, MpuaineHo
3HauyHy yBary. Cepej HayKOBUX [OCHi[KeHb, SiKi 6e3nocepefHbo
CTOCYHOTbCS [JaHOT MpobneMaTuku, BapTO BMOKpemMuTu npaui B.I.
AHppeiiuesa, C.B. NpuHbka, M.®. KynmHuua, P.l. MapyceHka, A.M.
MipowHwnyerka, K.O. Hacteuko, M.B. LLynbrv 1a iHWMX HayKOBL,B.
Y CBOiX Npausax HayKOBLi PO3KPMBa/IM MUTaHHSA LWOLO MPaBOBOro
peryntoBaHHA npuBaTtu3avil 3emenbHUX SiNAHOK, HabyTTS BAACHOCTI
Ha 3eMefibHi AiNAHKW. TpoTe HefoCNiLKEHUM 3a/IMLLIMMIOCA MUTAHHS
npoueaypv npueaTu3aLii 3eMeflbHUX AiISHOK, L0 NepebyBatoTb Y KO-
PUCTYBaHHI rPOMassH.

MeTot0 CTaTTi € 3’ACyBaHHA OCHOBHWX NPaBOBUX NUTaHb, LU0 BUX-
HMKaKOTb NPW NpUBaTU3aL,iT 3eMe/IbHUX AINSHOK, WO nepebyBatoThb y
KOPWCTYBaHHI rpoMassaH, 30KpeMa oo NpoLeaypy Takol npueatu-
3aui.

Buknapg ocHOBHOro Matepiany. B ropuanyHiv nitepatypi npu-
BaTM3aLlito 3eMe/lb BU3HA4atOThb K CYKYMHICTb 3AiACHIOBaHNX CYy6 K-
TaMu npuBaTu3auii 4iin Ta 3axXo4iB, CPSAMOBaHNX Ha TpaHcgopmaLlito
thopmu BNacHOCTI 3eMeflb, NMPU AKiiA BiaOyBaeTbCS Nepexif 3eMenbHNX
[iNsHOK 3 My6nivHOT (CycninbHOI) BNACHOCTI, Cy6’eKTamu K0T € aep-
)KaBa Ta TepuTopiasibHi rpoMasu, y npmBaTHy BACHICTb (i3UYHMX Ta
roprandHMX ocib [3, ¢. 44]. MpuBaTu3aLito 3eMenbHUX AiNSHOK Npu-
VIHATO PO3PI3HATY Y LUMPOKOMY i BY3bKOMY acrekTax.

Y nepLUoMy acrekTi NpuBaTU3aLLIErD BBAKAETLCS Oyab-aKuiA ne-
pexig 3eMeNbHUX AINSHOK 3 My6nivyHOi BMacHOCTI (Aep)kaBHOI abo
KOMYHasbHOT) 10 NP1BaTHOI BNACHOCTI rpoMaasiHMHa abo npuBaTHOT
IOpUANYHOT 0cobK. MpuknagoM Takoi npmeBaTU3alii MOXe BUCTyNa-
T, CKXXIMO, MpOoAaX BifIbHOI Bifj 3a0ya0BM 3eMeNIbHOT AiNAHKN, 5SiKa
nepebyBaE B AEPXKaBHI UM KOMYHa/lbHIin BNaCHOCTI, Cy6’eKTy ans
3[iNCHEHHS NiANPUEMHMLBKOT AiiNbHOCTI.

MpuBatu3aLisa 3eMenb y By3bKOMY PO3YMiHHI NOMArae e y
nepexoAi npaea BNaCHOCTI Ha 3eMefbHY AiNAHKY Bif AepXKaBun um Te-
puTopiaibHOT rpOMagmn A0 rpomagsaHuHa abo NpUBaATHOI HOPUANYHOI
0cobM, KL 3a3HaveHa 3emefbHa AiNIHKa BXe 3Haxoamnaca y Ko-
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PUCTYBaHHI LX Cy6’eKTiB. 3a 3arailbHUM NpaBW/oM, LS NpyBaTu3a-
Wi 34iACHIOETLCA Ha 6e30MNaTHIA OCHOBI.

HassaHi pi3HOBMAM NpmBaTU3aLil 3eMefIbHUX AiIFHOK MatoTh K
CNiNbHI, Tak i BigMiHHI pycK. ChiflbHUM CNif, BBXATU Te, L0 Npu-
BaTM3aLlig B 060X LMX BUMaAKax NoB’a3aHa 3 TpaHcthopmallieto aep-
YKaBHOT a60 KOMYHa/lbHOT BNAaCHOCTI Ha 3eM/IH0 | BUHWKHEHHSM MpaBa
NPUBATHOI BNIACHOCTI. Pa3oM 3 TUM, BiMIHHOCTI MiX LMW npoLe-
caMu MonArarTb Yy HacTynHomy. lMpuBaTum3alis y LUMPOKOMY pO3y-
MiHHI BK/OYaE 6yb-AKy nepeaavy 3eMefbHOT AiNSHKN Bif AepXKaBu
4n TEPUTOPIaIbHOT FPOMaZM Y BNACHICTb rPOMafAHMNHA Yi NPUBATHOT
IopuanYHOT ocobn. MpuBaTm3alis y BY3bKOMY PO3YMiHHI BKIHOYae
NVLLE Nepexif, npasa Ha KOHKPETHY 3eMesibHY AiNAHKY Aep>KaBHOT Yn
KOMYHa/IbHOT B/1aCHOCTI, fIKa BXXe 3HaXOAMTLCH Y KOPWUCTYBAHHI Bif-
NoBifHOro cy6’eKTa.

YactvHm 1Ta 2 cr. 118 3K YKpaiHu BCTaHOB/OOTL MOPSAAOK
(npouenypy) 6e3onnaTHOT MpuBaTM3alil 3eMeNlbHUX AiNSHOK, Lo
nepebyBatoTb Y KOPUCTYBaHHI rpoMagsH. B.l. AHapeliLeB BM3Hauae
TaKy npouesypy, SK «CrpoLLeHy Mofes/b npueatusauii» [4;c. 275].

OTxXe, po3rnaHeMo npouefypy 6esonnatHOi npusatm3auii 3e-
MeNbHOT AiNAHKY, WO nepebyBae y KOPUCTYBaHHI Cy6’eKTa npmBaTu-
3auii, BU3HAUMBLUM HACTYMHI CTagil:

1 ModaHHA 3asBM NPO NPYBATU3aLLII0 3eMefIbHOT AINSHKN, WO

nepebyBae y KOPUCTYBaHHI, 3 JOAAHUMU [0 HET TeEXHIYHUMU MaTepia-
namu Ta JOKYMeHTaMu, Lo NigTBepAXYHOTb PO3MIp, MPU3HAYEHHS Ta
MicLe po3TallyBaHHS 3eMeNbHOT AiNdHKK, A0 BiANOBiAHOI paan abo
agmiHicTpauii. TexHiYHMMKM MaTepianamu Ta JOKYMeHTaMK, Lo nijg-
TBEPMKYIOTb PO3MIP 3eMENbHOT AINAHKN, € AaHi BTI, JOKYMeHTH, Lo
MocBifUYHOTb NpaBa Ha 3eMo (BUTAMM 3 PEECTPOBUX, NOrocnojap-
CbKUX, 3eMe/IbHO-LLUHYPOBUX KHUT TOLLO).

BaXnMBO TaKoX BM3HAUMTU AKe KOPUCTYBAHHS 3eMebHOK Ai-
NSHKOO, AIK NepeayMoBY 11 npuBaTtu3aLlii, Mae Ha yBa3si 3aKOHOAaBeLlb.
Ha Haw nornsg, BpaxoBytoyy NMofoXeHHs 4. 2 cT. 118 3K YkpaiHu, 3a
AKAMU PILLEHHA MPUIAMAETLCA «HA NiACTaBi TeXHIYHUX MaTepianis
Ta [JOKYMEHTIB, L0 NigTBEPAXKYIOTb PO3MIP 3eMe/bHOT AINAHKNY,
opraHu, iKi NPUAMaKOTb PiLLIEHHS LLIO0 NPUBaTU3aLLIT, MOBUHHI BUXO-

OMTK i3 TOTO UM NPaBOMIPHO 3afBHUK BUKOPUCTOBYE 3eMeSIbHY LiNIAH-
Ky. SKLLO X 3eMe/IbHOK0 AiNSHKOK 0co6a KOpUCTYETLCA 6e3 NpaBoB-
CTaHOB/TIOKUMX [OKYMEHTIB CMpOLLeHa npoLesypa npmsatusauii He
MOXe ByTI 3aCTOCOBaHa.

CTOCOBHO BMKOPUCTaHHA 3eMe/bHUX AiNAHOK 6e3 NpaBoBCTaHOB-
NIOKYUMX JOKYMEHTIB IM.P. KynnHud BigMivae, WO 3HaYHa KiflbKiCTb
YKPaTHCbKMX FPOMafsiH LLIJIKOM NPaBOMIpHO OTPUMaN 3a PiLLeHHSM
BIANOBIAHMX OpraHiB Bfiaan 3eMenbHi AiNSAHKA | KOPUCTYIOTLCA HAMM,
afne Tak i He CMpPOMOr/MCA 3 Pi3HWUX MPUYMH OTPUMATK AepXKaBHUI
aKT Ha 3em/1t0. Tak, HanpuKag, 3HayHa YacT1Ha CeNiH Y PafsHCbKUI
nepiog OTpUManM y NOCTiliHE KOPWUCTYBaHHA NPUCaAMOHI 3emesbHi
OINAHKN 33 PILLeHHAM NpasniHb KONroCMiB i Hakasamy AMPEeKTopiB
pasrocris, nobyAysann Ha HUX XXWi 6YANHKN | NPOAOBXKYHTb BUKO-
pUCTOBYBaTY 3eM/IKO 3a NMPU3HAYeHHAM. poTe fepXKaBHUX aKTiB Ha
3eM/1H0 BOHW He Mat0Tb, OCKIi/IbKM 3eM/1 HafaBanacsa iM He 3a pilleH-
HAM OpraHiB B/fagu, a 3a pileHHAM KepiBHULITBA CiflbCbKOrocnoaap-
CbKMX NignpuemcTs. KOHCTUTYUiMHWIA Cyf YKpaiHy CBOIM piLLIEHHSM
Bif 22 BepecHs 2005 p. Bu3HaB M. 6 MocTaHoBM BepxoBHOT Pagun Ykpa-
THW «[po 3eMenibHY pehopMy», HEKOHCTUTYLIAHNM, Y SKOMY iALLiocs
npo Te, WO rpoMaasHK, NiANPUEMCTBa, YCTAHOBM i1 OpraHisaLii, skKi
MatoTb Y KOPUCTYBaHHI 3eMefibHi AiNAHKK, HafaHi TM O BBEEHHS Y
Lit0 3emenbHOro Kogekcy YKpaiHcbkoi PCP, noBuHHI fo 15 6epesHs
1994 poKy othopMMUTU NPaBO B/IACHOCTI a60 MPaBO KOPUCTYBaHHS 3eM-
Neto, B IHLLIOMY BMMAaAKY Mic/s 3aKiHY4eHHS BKa3aHOro CTPOKY paHille
HaflaHe T™M NpaBO KOPUCTYBaHHS 3eMeNibHOK AiNAHKOK BTPAYacThCs.
Lle o3Havae, 1110 0co6U, KOTPi po3nodany hakTUUYHO BUKOPUCTOBYBATU
NeBHI 3eMeNbHi SiNAHKK wWwe go 1990 p., ane He MaKOTb LOKYMEHTIB
Mpo NpaBO BNACHOCTI Ha Taki AiNsHKK, 3060B’A3aHi 3aMOBUTU BUTO-
TOBMIEHHS Bi4NOBIAHUX AOKYMEHTIB Y MPUIAHATHI ANA HUX CTPOKMW. |
[0 OTPMMaHHS TakKUX JOKYMEHTIB [epXKaBa BU3HAE TX NMpaBo Ha 3eM-
no. MprknagoM BU3HaHHA MNpasBa BNACHOCTI Ha 3eMefbHY AiNAHKY
6e3 BigNOBIgHMX AOKYMEHTIB, MOXe OyTu i1 Te, WO BiANOBIAHO A0
[JekpeTy KabiHeTy MiHicTpiB YKpaiHu «[1po npusaTu3aLito 3eMesb-
HUX OINAHOK» Bif 26 rpyAHa 1992 p. npaBo BIACHOCTI Ha 3eMenbHY
BINAHKY BM3HABa/I0CA He 3 MOMEHTY OTPYMaHHA [epXaBHOro akTy Ha
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MpaBO BNACHOCTI Ha 3eM/t0, a 3 MOMEHTY MPUIAHATTS BiAMnoBigHON
Paziol0 PiLLEHHA NPO nepefavy rpomMajaHvHy 3eMesibHOT AiNAHKN Y
B/IACHICTb. Y UbOMY BUMAAKY NPaBO BMAaCHOCTI MiATBEPLKYBanocs
BUTArOM 3 MPOTOKO/Y PiLLIeHHs BignosigHoI pagu [5; c. 3].

Cnig po3rnsHyTM Takox cT. 119 3K YkpaiHu. 3a 3MIiCTOM BKa-
3aHOi CTaTTi rpomMagsaHu, AKi 06poCoBICHO, BIAKPUTO i 6e3nepepBHO
KOPUCTYHOTBCA 3eMefbHOK LiNAHKO NpoTarom 15 pokis, ane He Ma-
t0Tb JOKYMEHTIB, fKi CBIiA4MNM 6 MPO HAABHICTb Y HUX Npasa Ha Lo
3eMesIbHY AiNAHKY, MOXYTb 3BepHYTUCA 40 OpraHy [iep>kaBHoT Biagu
abo opraHy MiCLLeBOro caMoBpsAAyBaHHS 3 K/OMOTaHHAM Npo nepega-
4y TaKoi 4iNFHKN Y BNacHiCTb a60 HafiaHHA Yy KOPUCTYBaHHA [6]. 3micT
[laHOi HOPMKW BUKMKaE 6arato 3anuTaHb. 30kpema, P.l. MapyceHko
3a3Havae, L0 B Hill He PO3KPMBAETLCSH YMOBA «400POCOBICHOCTI» KO-
PUCTYBaHHSA 3eMe/IbHOI0 AiIAHKO. MOX/IMBO, MaETbCA Ha yBasi YCBi-
[OMJIEHHSI 0CO60H0 TOrO, L0 3eMe/lbHa AiNAHKA He HANeXWUTb THLUUM
ocobam, a KOPUCTYBaHHS Hi6W € MPaBOMIPHUM i He MOPYLLYE npaB
IHLLMX OCi6. BMKOHaHHA L€l BUMOrM (haKTUYHO € HEMOX/IMBUM, afpke
BiAMOBIAHO A0 4. 1 cT. 84 3K y Aep>XaBHili BNacHOCTI NepedyBatoTb
yCi 3eMNi YKpaiHK, Kpim 3emeslb KOMyHa/IbHOT Ta NprBaTHOI BNacHO-
CTi [7; c. 46].

LLLo cToCyeThCS «BiAKPUTOrO» Ta «Oe3rnepepBHOro» KOPUCTYBaH-
Hsl, TO BapTO BiAMITUTK, WO Lie OLIHOYHI MOHATTA, WO MatTb OyTK
MeBHUM YMHOM 3aCBifueHi, ane NOPSLOK TaKOro «3acBifueHHs» 3aKo-
HOM He nepeab6ayeHuii. LLLofo npouesypy HabyTTs 3eMeNibHOT AiNsH-
K1 3a HabyBa/lbHOK AaBHICTHO 3acTOoCOBYEMO 4.2 cT. 119 3K, B sKii
BKa3aHo, L0 nepejaya 3eMenbHOT AiNAHKN Y BacHICTb abo y Kopuc-
TyBaHHS FPOMa/IsSiH Ha MiAcTaBi HabyBanbHOT AaBHOCTI 3/1iCHIOETLCS
B MOPSAKY, BCTaHOBNEHOMY LM Kogekcom. To6To, AKLO MoBa iige
npo HabyTTd 3eMefIbHOT AiNSHKW Y BACHICTb, TO 3aCTOCOBYEMO CT.
118 3K, wofo HabyTTa B opeHAy -cT.. 123 3K Ta 3akoH YKpaiHu «
Mpo opeHgy 3emni» Big 06.10.1998 No 161-XIY. BuHUKae 3aKOHO-
MipHe 3anuTaHHS, Y1 He NPOCTille Bigpasy 3BEPHYTUCH 3a HAOYTTAM
3eMesIbHOT AiNgHKM BignoBigHO Ao cT. 118 3K, fka Bu3Havae npoueay-
py MpviBaTM3aLii 3eMefibHOT AiIAHKN, WO nepebyBac y KOPUCTYBaHHI
rpomMajsH, a He yekatu 15 pokis.

MMigcymoBYHOUM BUKNMafEeHe, MOXHA KOHCTaTyBaTW, L0 KOpWc-
TYBaHHSA 3eMesibHO0 [iNIAHKO, 3aKpinieHum ct. 119 3K, hakTnyHo
YHeMOX/IMBNeHe. Jlofamo, WO [0BefeHHS HacTaHHS HabyBa/lbHOI
[aBHOCTI € TakOK CKNaJHOK Crpasoto, Lo Habarato npocTille 3a-
OyTv npo ¢1.119 3K Ta NpocTo 3BEpPHYTUCA A0 MiCLEBOI paay i3 K1o-
MOTaHHAM MpPo NpYBaTU3aL 0 SINAHKU B 3arajlbHOMY nopagky (cCT..
118 3K). HabyBasnibHa faBHICTb MOXe 6y TN BUKOPWCTaHa fLLIe B TOMY
BUMNAZKY, AKLLIO LLIe XTOCb MPETEHAYE Ha AiNIAHKY.

2. Posrnsp 3asiBu BinoBigHMM OpraHOM Ta MPUAHATTS PiLLEHHS

Mpo NpuBaTU3aL,ito 3eMeibHOT AiNAHKM (4. 2 cT. 118 3K YKpaiHw).

Y BUMAZKy 3BEPHEHHA [0 OpraHy MICLEBOro caMoBpsJyBaHHA
nepefda4eHo MiCAYHWUIA CTPOK po3rnsgy BiAnoBigHOT 3asBK. Tak, u.
5 cT. 46 3aKoHy YKpaiHn «[1po MicLeBe camoBpsAAyBaHHA B YKpaiHi»
Big 21.05.1997 Ne 280/97-BP BCTaHOB/EHO, WO CECif pagn CKnKa-
ETbCA 3 NMUTaHb BifBeAEHHS 3eMeNbHUX LiINAHOK He pijLle HidX OAuH
pa3 Ha Micalb. AKLIO 3a8BHMK 3BEPTaETbCA A0 BiANOBIAHOIO OpraHy
BUKOHaBYOI BMaau, TO BiAMoBiAHO A0 cT. 20 3akoHy YkpaiHu «[1po
3BEpHeHHs rpomagaH» Bifg 02.10.1996 Ne 393/96-BP 3BepHeHHSs pos3-
rNAOaloTbCs | BUPILLYHOTLCA Y TEPMIH He Gifblie 0HOro Micsaus Bif
[HA X HagXOMKeHHS, a Ti, AKi He NOTPebyOTh A04ATKOBOr0 BUBYEH-
Hsl, - HEBIKNaA4HO, ane He Mi3HiLle N’ATHaALATV LHIB Bif AHA TX OTpU-
MaHHA. [JaHOH0 HOPMOK BCTAHOBJIEHO 1 MaKCUMasbHWUIA TEPMIH PO3-
rNa4y 3a88 rpomMajsH, Lo CTaHOBUTL COPOK M’ATb AHIB.

Ha nigcrasi nofaHoi 3a88U Ta A04aHMX LOKYMEHTIB rOTYETbCA
NPOEKT piLleHHs NPOo NPMBAaTN3aLLit0 3eMeNbHOT AiNAHKN. TiaroTose-
HWIA NPOEKT PiLLeHHS pO3rNsSLAETbCA NOCTIMHMMU KOMICISIMM 3 MUTaHb
MiCTOOYayBaHHS Ta PEryntoBaHHS 3eMeflbHUX BiAHOCUH Ta nicns no-
roJpKeHHs BUHOCUTLCA Ha PO3rnsag MicLeBoT pagn (LepyaBHOT afMiHi-
CTpaLuil) Ana NpUAHATTA BiAMOBIAHOIO pillieHHs (PO3MNOPAMKEHHS) Ta
3aTBEpPKEHHA TeXHIYHOT fJoKyMmeHTauii. 3 2013 poky npuBaTu3auis
3emeflbHUX AINAHOK, AKi nepebyBatoTb Y KOPUCTYBaHHI, 34iACHIOETb-
€A 33 TEXHIYHOKO JOKYMEHTALEI0 W00 BiAHOBMEHHS (BCTAHOB/EHHS)
MEeX 3eMeSIbHMX AiNAHOK B HaTypi (Ha MiCLEBOCTI).

Y pilleHHi Npo nepegadvy 6e30n1aTHO Y BNaCHICTb 3eMeNbHOT fi-
NAHKW 3a3HAYaETbCA T TOUHWIA PO3MIp, LiSIbOBE NPU3HAYEHHS Ta Kaja-
CTPOBMIA HOMEP.
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BignosigHo fo 4.10 c1. 118 3Ky pasi BigMOBM opraHy BUKOHaB-
Yol BNafu um opraHy MicLieBOro caMoBpsiyBaHHS y nepefadi 3eMefib-
HOT AiNSAAHKM Y BNACHICTb ab0 3a/IMLIEHHS 3a8BM 6e3 po3r/isgy nuTaH-
HA BUPILLYETLCA B CYJ0BOMY MOPASKY.

3. [ep>aBHa peecTpaLlis 3eMeNibHOT AiNAHKN.

BnpoBamkeHHs 3eMeNibHOro KafacTpy A4ano MOXIMBICTb 3HAUYHO
CNPOCTUTU NpoLeaypy [LepXXaBHOI peecTpauii 3eMeSibHOT AiNsHKW.
[N uporo rpomafaHMH 3BepTaEThbCs 40 KaLaCTPOBOro peectpaTopa
TepuTopiasibHOro opraHy [ep>k3emMareHTCTBa i3 TaKUM MaKeTOM 3eM-
NeBNOPAAHOT AOKYMEHTALiT:

KOMis JOKYMeHTa, L0 NocBig4vye 0coby abo Konist LOKYMEH-
T4, L0 NOCBigYYye NMOBHOBAXEHHA AiATW Big Baluoro imeHi (gorosip,
[OBIPEHICTD);

KOMisi JOKYMeHTa Npo NPUCBOEHHS NOJATKOBOr0 HOMEpa,;

pO3p06/ieHa TeXHIYHA AOKYMEHTaLLis i3 3eMNeyCcTporo y na-
nepoBoOMy BUrNAAI Ta'y POPMi eNeKTPOHHOIO AOKYMEHTY.

MofaHa 3asBa Ha npoTAsi 14 AHIB PO3rNafaeTbCs AepXKaBHUM
Ka[aCTPOBUM PEECTPATOPOM TepMTOPiaibHOro opraHy Jepx3sema-
FeHTCTBa y paiioHi (MicTi), 3a HacnigKOM 4oro, y pasi, AKLIO nofa-
Hi JOKYMEHTW CKNafeHi BipHO, a MeXi LINAHKA He NOopyLUYOTh MeX
BXKe 3apeecTpoBaHUX AINAHOK, fepXXaBHUI KaacTPOBUIA peecTpaTop
PEECTPYE 3eMefbHY AiNAHKY Y [ep)XaBHOMY 3eMeflbHOMY KafacTpi i
BUAae BuTar i3 [ep>kaBHOro 3eMe/IbHOro KagacTtpy npo 3eMesibHy -
NAHKY i3 3a3HaYeHHAM Y HbOMY KaJacTpoBOro HOMepy.

Hapani ginsHUi NnpyUcBOOETLCA KaJacTpoBUIA HOMEP Ta MPOBO-
AnTbea 1T peecTpauis.

BignosigHo go n. 2 posginy VII 3akoHy Ykpaiuu «[po gep-
YaBHWIA 3emenbHUIA KagacTp» Big 07.07.2011 Ne 3613-VI, 3eMenbHi
LINAHKW, NpaBo BNAcHOCTI (KOPUCTYBaHHA) Ha AKi BUHUKO f0 2004
POKY, BBaXKatOTbCA CHOPMOBAHVMUN HE3a/IeXHO Bif, MPUCBOEHHS TM Ka-
[acTpoBOro Homepa. Y pasi AKLLO BigOMOCTI NPo 3a3HayeHi 3eMesbHi
LINAHKW He BHECEeHi A0 [ep>XaBHOro peectpy 3emesb, iX AepXXaBHa
peecTpauis 34INCHIOETbCA Ha MiACTaBi TEXHIYHOT AOKYMeHTauil i3
3eM/1eYCTPOHO LLOJ0 BCTAHOBNEHHS (BiHOB/IEHHSA) MeX 3eMefibHOT fi-
NAHKW B HaTypi (Ha MICLLEBOCTI) 3a 3aABOHO X BNaCHUKIB (KOpUCTYBa-

4iB 3eMe/IbHOT AiNAHKM AepXXaBHOT Y KOMYHa/IbHOT BnacHocTi). Mpn
LIbOMY BMHWKaE HEOOXiAHICTb NPOBEAEHHS KafacTPOBMX 3A0OMOK.

KagacTpoBi 3i0MKW, 3rigHO i3 M. 6 4. 2 cT. 198 3K YkpaiHu, BK/O-
YatOTb MOTrOMKEHHA MEX 3eMEJIbHOI AINAHKN i3 CYMIXHUMMW BNacHU-
KaMu Ta 3eM/ieKopucTyBadamu. Asie came TyT Ha 3asBHUKa MOXe Ye-
KaTu npo6nieMa, OCKiflbKN BMACHUKN (3eMNEKOPUCTYBaYI) CYyMIDKHUX
3eMefIbHUX LINIAHOK B CUAY PI3HUX MPUYNH MOXYTb BiAMOBUTUCA Bif
NIANMCaHHA aKTa MOroMKeHHS MeX, a MOAeKYAW «CyCifdiB» IHKOMN
HEMOX/IMBO 3HaNTW (HanNpuknag, BUIXaiM Ha NPOXMBaHHA 3a MeXi
YKpainn) [8; c. 474].

Came 3 uyX MpUYMH BUHMKAE MoTpeba y CyL0BOMY MOPSALKY BU-
PILLEHHA TaKMX cUTYaLiil. AK CBIiAYMTb NPaKTMKa, Y NO30BHUX 3asiBax
(hOpMy/THOBaHHA MO30BHVX BUMOI € [OCWUTb PI3HUMW, HamnpuKiag:
«YCYHYTW MEePeLLKOAN B KOPUCTYBAHHI MOET ... AINAHKM LUNAXOM 30-
60B’A3aHHS ... NOroaUTU MeXi» abo «A03BONMUTW ... MICbKIil pagi
PO3rNAHYTU NUTAHHA LLOLO NPUBATU3aLiT 3eMeNIbHOT AiNAHKN ... 6e3
3rogu», abo «3060B’43aTI rOMOBY ... Ci/IbCLKOI paau ... nignucatn Ta
3aTBEPAMUIM aKT BCTAHOB/IEHHSA Ta Y3ropKEeHHS 30BHILLHIX MeX» (3a-
MICTb BNnacHMKa Ta 3emnekopuctysaya) [9,10,11] Toulo.

MpoTe, Ha Hawly AyMKY, CTafisl NMOroMKEHHA MeX 3eMefbHOT Ai-
NAHKMN € JOMOMIKHOI0, ICHYE He 3aBXAM 1 CrpsiMoBaHa Ha YHUKHEHHS
He060B’A3KOBUX TEXHIYHUX MOMWUJIOK, & TOMY He MOBVHHA 3YMUHS-
TV npouenypy npueatusaii. Mpu usomy ri.6 4.2 c1.198 3KY npocto
BKa3ye, LU0 CK/1afloBOK KafaCTPOBMX 3MOMOK € «MOTOMKEHHS MeX
3eMe/IbHOT AINISIHKA 3 CYMDKHUMW BNacHMKaMKn Ta 3eM/IeEKOpPUCTYBa-
yamm». 13 UbOro, K M1 AyMaemMo, 30BCIM He Cijye, Lo Y BUNaAKy
BiZIMOBM CYMiXKHOIO 3eM/ieBfacHMKa abo 3eMNeKopuCcTyBaYa Big nif-
MVCaHHA BifMNOBIAHONO AOKYMEHTY - aKTy MOTOKEHHS MEeX - Chij
BBaXKaTK, L0 NMOTrOKEeHHA MEeX He Bifbyrocs, i npouenypa npusatu-
3aui’ Mae 3ynuHUTMCS. Ha Haw nornsag, norogpkeHHs rnonsrae y Tomy,
Wo6 CyMmiXKHMKY Oy/10 3anponoHOBaHO MiANMcaTV BigMNOBIAHWI aKT.

3 ornsgy Ha e cnif BU3HaTK NpaBWbHOK NPaKTUKY TUX CyAB,
Ki y pasi BUHUKHEHHS CrIOPY He BBaXKaKTb caMy No CO06i BiACYTHICTb
MOrOMKEHHS MEX 3eMe/bHOT AiNSAHKX MiACTaBOK AN NPUAHATTS pi-
LLIEHHS NP0 NPMBATU3AL,iH0 HE3AKOHHUM, a TaKOX 3310BO/IbHAKOTb M0-

roi
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30BV LLOAO MOFOMKEHHS MEX 3eMefIbHOT AiNIHKM, BUXOLAYN 3 TOrO,
O HeobXigHO 3aXMCTUTK NPaBO 3eMIEKOPUCTYBaHHSA Takoro nosu-
Bava.

4. [lep>kaBHa peecTpauis npaBa BNaCHOCTI Ha 3eMe/bHY AiNAHKY.

Micna fepXkaBHOI peecTpalii 3emMenbHOI 4iNAHKA Yy [epxaBHo-
My 3eMeflbHOMY KafacTpi, npasa Ha Hei MaloTb OyTW 3apeecTpoBa-
Hi y [lep)XaBHOMY PEEcTpi peyoBuX NpaB Ha HepyxoMme maiHo. [ns
LibOro 3asBY NPO Aep>KaBHY PeecTpaLlito npas Ha 3eMefbHY AiNAHKY B
eNeKTPOHHOMY BUINAAI Bif iMEHI 3eM/IEBNAaCHMKA MOXeE nodaTtun aep-
YKaBHWUIA KaJacTpoBuin peecTpatop. Konm 3asBy po3rnisHyTb, OpraH
[ep>XaBHOI peecTpauii npas Hagcwuiae AepXaBHOMY KafacTpOBOMY
peecTpaTopy CBIifOLTBO Ta BUTAr 3 [lepXXaBHOr0 PEECTPY PeuvoBMX
npaB Ha Hepyxome MaiHO Ana BuAadi 3asaBHUKY. TOX, X04 AepXKaBHa
peecTpalis 3emMenbHOT AiNAHKM Ta NpaB Ha Hei NPOBOAUTUMETLCS B
PI3HUX [EPXXaBHMX PEeCTpax Ta Pi3HUMU YNOBHOBaXEHUMU OpraHa-
MU, CTBOPEHO YMOBM [/ NMPUCKOPEHHS LiX NpoLesyp.

BignosigHo fo cr.125 3K YKpaiHu, npaBo BMacHOCTI Ha 3eMefib-
HY OiNAHKY BUHUKAE 3 MOMEHTY [iepXXaBHOI peecTpauii Lboro npasa.
MpaBoBi 3acagn peecTpauil BM3Ha4atOTbCs 3aKOHOM YKpaiHu «I1po
JlepXkaBHY PEECTpaLLito PeHOBMX MpaB Ha HEPYXOMe MaiiHO Ta ixX 06-
TsHKeHb» Bif 01.07.2004 poky Nel1952-1Y. BucHoBku. OTXe, po3r/is-
HYBLUM NPAaBOBE PeryntoBaHHA NpuBaTU3aLlii 3eMelbHUX SiNAHOK, L0
nepebyBatoTb Y KOPUCTYBaHHI rpoOMagsaH, My iAW BUCHOBKY, LLO
MO3UTUBHMUM BULAETLCA (DAKT 3aCTOCYBaHHSA CNPOLLEHOI npouesypu
npviBatu3auii: 3 ornsgy Ha Te, WO 3eMefbHa AiNSAHKa, SKOK ocoba
KOPUCTYETLCH, BU3HAYEHa B HaTypi, TO 3a JaHOK NPOLEAYPO0 BXe
HeMae MOTPebu Yy 3aMOBMEHHI, PO3P06LLI, MOrOMKEeHHI, eKcrnepTusi
Ta 3aTBepPMKEHHI MPOEKTY BiABeAeHHS 3eMefIbHOT AINSHKN; [ep>KaB-
Ha peecTpaLiis npa.a BNaCHOCTI MOXe 3[iACHIOBATUCA 3a MPOXaHHAM
3eMJIEB/IACHMKA | [lepXXaBHUM KaJacTPOBMM PEECTPATOPOM.

LLLo0 HeraTMBHMX acMeKTIB CAif 3a3HAYNTK, L0 NPV JepXKaBHil
peecTpavii 3eMeNbHOT AiNAHKN BUHMKAE NPO6/emMa NpW NOrogKeHHI
MeX 3eMefIbHOT AiNAHKK i3 BNacHMKaMKU (3eM/IEKOPUCTYBaYaMm) Cy-
MIDKHUX 3eMENIbHUX AiNAHOK, LLIO MOXE MPUBECTU A0 PaKTUUYHOrO 3y-
NUHEHHS NpoLeAypy npusaTmnsauii.

MpoaHanisyBasLuu CT.CT. 118 Ta 119 3K, My AifiLLAM BUCHOBKY, LLO
HabyTTAa npaBa BMACHOCTI Ha 3eMesIbHY AiNAHKY 3a AaBHICTHO KOPUCTY-
BaHHS € MPaKTUYHO «HE3AiICHEHHNM», TaK K 3eMe/IbHOHO [iNIAHKO
MOTPIBHO KOPUCTYBATUCA LOHaMeHLwe 15 pokis, i Le NoTpibHo Ao-
BECTM «[J06POCOBICHICTb», «BIAKPUTICTb» Ta «OE3MePePBHICTb» TaKo-
r0 KOPUCTYBAHHA. 3HAYHO NPOCTiLLle OTPUMATU 3eMeIbHY AINAHKY, WO
nepebyBae y KOpUCTYBaHHI rpoMagsaH BianosigHo fo cr. 118 3K, Big-
MOBIJHO A0 AKOT NOTPIGHO HajaTy NnLle NPaBOBCTAHOB/IOKYNIA [0-
KYMEHT, L0 NOCBiAYYE NPaBo KOPUCTYBAHHS 3eMe/IbHO0 AiNAHKOHO.
1 3akoHy Ykpainn «[po hopmm BNACHOCT i Ha 3eMt0»: NpUitHATWA 30 ciu-

Ha 1992 poky Ne 2073-XI11// EnekTpoHHMiA pecypc. —Pe>kum gocTyny:
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Tep, 2004. - C. 89.
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pabap .M. AKTyasibHi NpaBoBi NUTaHHA NpuMBaTU3aLii 3eMeNbHUX 4ins-
HOK, LU0 NepebyBatoTb Y KOPUCTYBaHHI FPOMASsH.

CTarTs NpUCBAYEHA BU3HAYEHHIO aKTya/lbHUX NUTaHb NpUBaTU3aLLT 3eMeNbHUX
LINSHOK, Lo nepebyBatoTb Y KOPUCTYBaHHI rpoMagsH. Mpu focnigKeHHi TeMy aBTo-
pOM BUCBIT/IEHO NO3UTUBHI Ta HEraTuBHi acrekTy npusaTu3aL il 3eMenbHUX AiNAHOK,
L0 NepebyBatoTb Y KOPUCTYBaHHI FPOMaSH.

Knto4yoBi cnoBa: npuBaTu3aLis 3eMefibHUX AiNSHOK, OpraH peectpauii, JaBHICTb
KOpUCTYBaHHS, CMPOLLieHa NpoLieypa NpuBaTu3aLlii 3eMenbHWX 4iNSHOK, NpaBo Biac-
HOCTI Ha 3em/i0.

Mpabap .M. AKTya/lbHble NMPaBoBble BOMPOChI MNPMBaTM3aLMMN 3eMeNbHbIX
Y4acTKOB, HAX0AALLMXCS B NMO/Ib30BAHUM FPaXkaaH.

CraTbsl MOCBfiLLEHa OMpefeneHNt0 akTyasbHbIX BOMPOCOB MpUBaTU3auuu 3e-
MefbHbIX YYaCTKOB, HaXOAALIMXCA B MOMb30BaHUW rpaxgaH. MNpu uccnegoBaHum
TeMbl aBTOPOM OCBeLLEHbI MONOXUTENbHbIE U OTPULaTebHbIE aCMNeKTbl NPUBaTU3a-
LMK 3eMefIbHbIX YYACTKOB, HAXOLALLMXCA B MOMb30BaHWUN FPaXaaH.

KntoueBble cnoBa: npueaTu3auma 3eMeflbHbIX YYaCTKOB, OpraH perumcrpauumu,
[laBHOCTb MO/1b30BaHWA, YNPOLLEHHAsA NpoLeaypa NprBaTU3aLmMm 3eMeNbHbIX y4acT-
KOB, NMpaBO COBCTBEHHOCTMW Ha 3eMt0.

Grabar G.M. Main legal issues oflandprivatization, which are used by citizens.

The article is devoted to the definition of current issues of land privatization,
which are used by citizens. In the study the author highlights the positive and negative
aspects of land privatization, which are used by citizens.

Keywords: land privatization, registration authority, prescription acquisitive,
simplified procedure of land privatization, land ownership.

Mopos I'.B.

NPABOBI ACMEKTW PEAMIALIT
rPOMALCBbKUX EKOMIOTTHHNX IHTEPECIB B
NMPOLEAYPI OUIHKW BMNaAnBY HA AOBKINIA

YK 349.6
B cy4acHOMYy CBiTi IHTEHCMBHOIO PO3BUTKY BWUCOKMX TEXHOSIO-
i Ta HayKOBO-TEXHIYHOrO Mporpecy, Bce GifbluMX MacliTabisB Ha-
OyBae 3abpyfHeHHs i ferpajauis HaBKOMMLLIHLOIO cepefoBuLLa, 06-
MEXEHICTb YXXUTTEBO-BAX/IMBUX NPUPOLHUX PecypciB CTae 0C06/IMBO
BiguyTHO. Cepef NpUYnH HeCcTabiNbHOro EKOMOTiYHOK CTaHOBULLA
204

YKpalHU - HefOCKOHaNICTb eKOJIOriYHOro OOrpYHTYBaHHA MaHiB i
MPOEKTIB €KOHOMIYHOro po3BUTKY. [ep)kaBa LWOJAEHHO BUAAE [103-
BO/IM Ha BMPOBAMXEHHS €KOOro-He6e3neyHnx 06 °eKTiB, OL|iHIOKUN
€KO/OTiYHI PM3NKK He 3aBXaW 06°eKTMBHO. CTpaTeris Ha 6e3yMOBHe
32J0BO/IEHHS eKOHOMIYHMX NOTPe6 cycninbLcTBa 6e3 HafeXHOro Bpa-
XYBaHHS €KOMOMiYHMX YNHHUKIB, B HeAanekin nepcnekTuBi npupeye-
Ha Ha MOBHWIA Kpax.

KoXKeH MpoMMWC/OBMIA 06’€KT BMMBaE Ha CTaH HaBKO/MLLHBLO-
ro MpVPOAHOro CepefoBuLLA, B CBOK Yepry fIKICTb BOAW, MOBITPS,
'PYHTIB, NPOAYKTIB XapyyBaHHA TOLLO MatOTb 6e3nocepesHili BrnvB
Ha XXWUTTA | 340poB’a ntogeir. CKafoBOK YaCTUHOK MPEBEHTUBHUX
3axofiB B c(pepi eKOMoriyHmMx BiJHOCUH € npouefypa OUiHKW Bru-
BY Ha HaBKOMWLLHE cepenosulie (gani - OBHC) npw 3ailicHeHHI Tiel
Yun iHLIOT eKooro-Hebe3neyHol rocnoaapcbKoi aisnsHocTi. OBHC €
060B’13KOBMM €/IEMEHTOM BCiX CTafiii po3po6KM NPOEKTHUX MaTepi-
aniB Ha 3AiiCHeHHs1 TOCNOAAPCLKOI Ta IHLLOT AiSNIbHOCTI, IKa MOXe
HEeraTMBHO BMN/IMBATY Ha CTaH NPUPOLHMX PecypciB, 340POB’A | yMO-
BU XKUTTA HaceneHHs. 3 nutaHHa OBHC HaykosuAMM Ta NpakTuKa-
MW MPOBEAEHO FNNOOKI i 6araToCTOPOHHI AOCAIMKEHHS [1-4 Ta iH.],
Lo fano cyTTesi pesynbTaty. OfHak Oyno 6 HEBIPHO CTBEPLKYBATH,
LLO BCi, HaBITb OCHOBHI NUTAHHA BUPILLEHI, i NOTpeba B NoAa/bLLOMY
BMBYEHHI BiacyTHS. OBHC npoueaypHO € CKNagHUM KOMMIEKCHUM
NPOLECOM LWOAO BUSB/IEHHS XapaKTepy, IHTEHCMBHOCTI i CTyneHs
Hebe3neKn BrMBY 6y/b-SKOro BUAy M1aHOBaHOI rOCNOAapCbKoi fi-
ANbHOCTI Ha CTaH A0BKINNA i 3[0p0OB’A HaceNeHHS. OCHOBHOK METOHO
[laHOT CTaTTi € AocnigpKeHHsA oaHoro i3 acnekTiB OBHC, a came npa-
BOBMX MeXaHi3MiB NpefcTaB/eHHs iHTepeciB 3aLlikaBneHol eKooriy-
HOT rpOMafCbLKOCTI Ta BU3Ha4YeHHS Ti poni B npoueaypi OLUiHKM BNANBY
Ha [0BKiNns.

Cnig 3a3Hauntk, wo npouenypa OBHC «3axigHoro tuny» ne-
peadayae Mo MOXMMBOCTI SIKHAMMOBHILLIE 3a/Ty4eHHS! FPOMACHKOCTI
[l0 BUPILLEHHA NUraHHA opraHisawii NeBHOT rocnofapcbkoi AisnbHo-
CTi Ha sIkomora paHHiii cTagii [4, ¢.21]. TobTo, JO cKnagy Matepia-
nis OBHC 3annaHoBaHOil 4m 3[iliCHIOBaHOT AisIbHOCTI 060B’A3KOBO
MOBWHHI BK/IKOYATMCA AaHi NPO rPOMaACbKY AyMKY. YuacTb rpoMaj-
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cbKocTi B npoueci OBHC €, 6e3yMOBHO, BaXK/IMBOO Ta 6aXKaHOH CK/a-
[0BOI0 [OCATHEHHA METU AEMOKPATUYHOIO NPUAHATTA PilleHb, npu
LibOMY TaKa y4acTb NMOBUHHA MOYMHATUCS BXKe Ha NMOYATKOBUX CTaisax
nnaHyBaHHA NEBHOT AiANbHOCTI Ta NPOLOBXYBATUCA MPOTArOM YCbOro
npoLecy NPUAHATTA pilleHb Npo Ti peanisayito. OpxycbKa KOHBEHL,iA
BUMarae, «L06 y BiAMOBiAHOMY PilLIEHHI HANEXXHUM YMHOM GYN0 Bpa-
X0BAHO pe3y/ibTaTh yyacTi rpoMaACcbKOoCTi» (NYHKT 8 CT.6). Ha Xanb,
MOKM L0 NMPaKTUYHO BIACYTHI JOCBIA He NpocTo dikcauii rpomag-
CbKMX HaCTpOIB, a il Womfo iX MogudikaLii Ta 3MiHM y 6akaHOMY Ha-
npsMi 3 MeTO0 3a6e3neYeHHsi KOHCTPYKTUBHOIO PO3B’A3aHHSA NUTaHb
peanisauii 3annaHoBaHOI AiSNIbHOCTI Ta YHWKHEHHS 6e3BMXiAHOro
NPOTUCTOAHHA rocnojaptoroyumx cy6’ekTiB. B3arasi, B CUCTEMI OLiHKM
BMN/IMBY 3aniaHOBaHOT Aif/IbHOCTI Ha HaBKOMWLLHE CepefoBuLLe Bif-
Oy/nMCb CYTTEBI 3MIHW. Y 3B’A3KY i3 NPUAHATTAM 3aKOHY YKpaiHu Bif
17 ntotoro 2011 p. «[po peryntoBaHHA MiCTOOYAIBHOI AisfiNIbHOCTi»
CMNPOLLEHO NOPALOK OTPUMAHHSA [03BONIB Ha 6YAiBHULTBO Ta BUK/IHO-
YeHO NPOEKTM By AiBHMLITBA LLIOA0 06 °EKTIB, L0 CTAHOBNATb MNigBuLLE-
HY eKOMoriyHy Hebe3neky, i3 nepeniky 06’eKTiB AePXXaBHOIT EKO/Oriy-
HOT ekcnepTu3n. Lli 3MiHVM NpakTUYHO 3BeNn 40 MiHIMYMY 3Ha4YeHHS
[ep>XXaBHOT €KONOTiYHOT eKCNepPTU3N, AKa TPaauLinHO po3rnsganach
AK hopma monepesKyBa/IbHOr0 eKOMOrYHOro KoHTpomo. [ns npo-
eKTHOI JOKyMeHTaLil Ha OyAiBHALTBO 06’€KTIB, WO CTaHOBNATb Mig-
BULLIEHY €KO/oriyHy Hebe3neky, " Hagani HeobXigHO pPo3po6nsTH
OBHC srigHo OBH A.2.2-1-2003 «Cknaf i 3MiCT maTepianiB OLiHKM
BMN/MBIB Ha HaBKoNUWHE cepeposuile (OBHC) npu MpoeKTyBaHHI i
OyLiBHWUUTBI NigNpYemMcTB, 6YANHKIB i cnopyd. OCHOBHI NOMOXEHHS
MPOEKTYBaHHs», PO3P06MEHI YKPaiHCbKNM AepXKaBHUM FOMI0BHUM iH-
cTuTtyToM «YKpHAIIHTB» Ta cxBaneHi pilleHHAM HayKOBO-TEXHIY-
HOT pagn Odepx6yany YkpaiHu Big 9 rpyaHs 2003 poky Ne 89. Mpote
matepiann OBHC Tenep po3rnsgatoTbCcs pa3oM i3 PeLuTor NPoeKTHOT
[OKYMeHTaLiT 3a NpoLeAypoto MicTOOYIBHOT eKCrepTusn, B AKil Ha
CbOrofHi He 6epyTb yyacTi cnewiasibHO YNOBHOBaXKeHI opraHn (MiH-
npupoan, MiH3[0poB’s), L0 CTBOPHOE PeasibHi PU3NKIK 3HAHYHOTO NPo-
MMWCNIOBOr0O 3abpyaHeHHs foBKinng. KpiMm Toro, cyyacHa npouegypa
OBHC B YKpaiHi xo4a i1 nepe6ayae NeBHi MiHIMasIbHI MOX/IMBOCTI

yyacTi rpomagcbkocTi B npoueci po3pobkn OBHC, ofHak MicToby-
[iBHI [0O3BiNMbHI Npouefypy He BiANOBIAAlOTL 3acajamM LemMOoKparii,
OCKI/IbKM He MOXYTb 3a6e3neunTi BpaxyBaHHs AYMK/ FPOMafCbKOC-
Ti Ha eTani nyiaHyBaHHA Ta OYAIBHMLTBA KOHKPETHMUX NMPOMUCIOBUX
06 EKTiB. Lle npn3BoaMTME A0 KOH(AIKTIB HA MiCLEEBOMY PiBHI MiX
HaceNeHHAM Ta iHBecTopamMu, CNPUATUME (HOPMYBaHHIO HEraTUBHOIO
IMiZPKy K MiCLIeBUX, TaK i LleHTpasibHUX opraHie Bnaam [5, c. 9]. Ce-
pes BU3HAHWX Y KOMi HAyKOBLIB, Y/IEHIB FPOMAACLKUX EKOMOriuHnX
opraHisauii Ta 3arasiom - yciei 3alikaBneHoi rpoMagCcbKocTi (hopm
yyacTi rpomagcbkocTi y npoueaypi OBHC, HaiibinbL eheKTUBHUMM
BU3HAOTbCA rPoMafChKi (My6niyvHi) cnyxaHHs, BIAKPUTI 3acigaHHs,
360pK rpoMa/IsH 3a MiCLIEM MPOXKMBAHHS, 3BEPHEHHS [10 OpraHiB Aep-
YKaBHOrO KOHTPOAIIO Y Chepi eKONOriT, y4acTb Y iepyXaBHiii eKonoriy-
Hill eKcrepTm3i, 3peLToro - 34iCHeHHs (TOOTO opraHisauis Ta npose-
[IEHHST) rPOMAa/ICbKOT eKO/OriYHOT eKcnepTunan [6, ¢.126]. Buxoasum 3i
3MicTy €T.21 3akoHy YKpaiHu «[1po peryntoBaHHs MicTOOYiBHOT 4i-
ANbHOCTI» HAa CbOroAHI PAKTUYHO EAVHOK MOX/IMBOK (POPMOIO rpo-
Ma/CbKOT y4acTi LLOLO BpaxyBaHHSA rPOMAACbKUX iHTEpeciB Mif vac
PO3pPO6NEHHS MPOEKTIB MIiCTOOYAIBHOI AOKYMEHTAL|iT Ha MicLeBoMy
PiBHI (reHepasibHUX MNJaHIB HaCceNeHMX MyHKTIB, NMaHiB 30HYBaHHS
Ta fleTa/lbHWUX NNaHiB TePUTOPII) € rPOMAACHKI CyXaHHS, SKi € Hali-
6iNbLLI KOHCTPYKTUBHOK Ta Pe3ynbTaTvBHOK (DOPMOKO Aianory Bna-
OM Ta rpoOMAZCHKOCTI, OCKIfIbKN OPraHi3oByHTb, K MPaBuso, BENKI
ayauTopii 3aLiKaBneHnX 0Cib 3 Hamnepes BU3HAYEHUMU YiTKAMK BW-
Moramu. Takum YMHOM, 3aKOH YKpaiHu «[1po peryntoBaHHs MiCTOOY-
LIBHOT AiANbHOCTi» He 3aKpintoe npaea rpoMagcbkocTi Ha yvacTb Y
NPUAHATTI piLleHb Wofo 6yAiBHULTBA OKpeMUX 06’eKT iB. BigTak, cy-
yacHa npouenypa OBHC B YKpaiHi He BignoBifae eBponeiicbKili cuc-
TeMi, B IKiii OCHOBHWI aKLEHT MOCTaBNEHO Ha eKOMOTiYHY CKNagoBy
npouecy NpUIAHATTA piLLIEHb LOAO NPOEKTIB ByAiBHULTBA. Knto4voBu-
MU NPUHLMNaMK Ta e/leMeHTam €BPOMNeCbKOT Moesi € rNacHICTb Ta
BpaxyBaHHA rPOMafCbKOT AYMKN.

EkonoriyHa ouiHka B CC cTaHOBMTb C0O6OO npoueaypy, sika ra-
PaHTYeE, WO eKOMOriyHi HacNifKW pilleHHs NPO MOroKeHHS MeBHOT
[iSNbHOCTI GepyThCa [0 yBarn B NPOLUECi NPUAHATTS Takoro pillieH-
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HA. EKO/MOrivyHa ouiHKa MOXe NPOBOAUTUCH AN OKPEMMX MPOEKTIB,
TakuX AK fambu, asTomarictpani, aeponopTv abo 3aBoau, Ha NiacTasi
ampektnen 2011/92/€C (Bigoma Ak AnpeKTnea Npo «OLiHKY BNANBY
Ha HaBKOMMLLHE cepefoBuLLe» - AnpekTnea npo OBHC) abo ans nna-
HiB Ta/abo nporpam Ha ocHoBi AupekTtneu 2001/42/€C (Bigoma siK
[vpekTuBa Npo «CTpaTeriyHy eKosiorivyHy OLiHKY» - [lupekTrsa npo
CEOQ). 3ara/lbHUM NpUHUMNOM 060X ANPEKTUB € 3a6e3MeveHHs Toro,
WO NaHW, NporpaMun i NPOEKTU MPOXOAATb OLIHKY BMMBY Ha Ha-
BKO/IMLLHE CepeaoBULLe A0 IXHLOTO MOroMKeHHS abo 3aTBEPKEHHS.
KoHcynbTaujii 3 rpoMafiCbKIiCTIO € OfHIEH0 3 K/IKOYOBUX 0CO6IMBOCTEN
npoueayp ekonorivyHor ouiHku [7, ¢.19].

Y CI/1A Ta po3BuHeEHUX KpaiHax 3axogy igeonoris OBHC 6a-
3YETbCA, MepLl 3a BCe, Ha albTepPHATMBHOCTI (BapiaHTHOCTI) rocno-
[AapCbKKX pilleHb NPOTAroM YCbOro Npouecy ixX NpUnHATTS Big 3aay-
My (iger) i 4o BMPILLEHHA NUTaHHA MPO TX NPaKTUYHY peanisauito 3
MEeTO0 ONTUMI3aUil i palioHanisalii Hacamnepes KaniTanoBKNa4eHb
| YHUKHEHHSI 6e3pe3ynbTaTHUX BUTPAT eKOHOMIYHUX pecypciB. Toob-
TO, OA4HWM i3 OCHOBHUX 3aBAaHb OBHC «3axifHOro Tuny» € ouiHKa
I aHani3 OifNbHOCTI, WO NJaHYeTbCA Yepe3 BpaxyBaHHA YCiX HasB-
HWUX 06CTaBWH i cMTyaLlii Ta BUOOPY B KiHLEBOMY paxyHKY HalibifbLu
NPUIAHATHOIO HaMPsIMY 3amn1aHOBaHOT AisiNbHOCTI. AK 3a3Havanu .
BoHaliH Ta C.M. KpaBueHko, «OBHC 0aHOro npoekTy HafATo BY3bKO
po3rnsgae anbtTepHatuemW. LLnplunii po3rnsg Moxe Hafatv Kpaluii
BapiaHT cTpaterii, TaKMM YMHOM 3a0e3MedyrouM eKONOriyHO CTannii
PO3BUTOK. Binblue TOro, HeraTMBHWM acrekTOM OKPemoro po3sris-
[ly MpOeKTiB € Te, L0 MOTipLyeTbCA 3arajibHa OLiHKa X BMUBY»
[1, c.11-14]. MpWHUMN anbTEPHATUBHOCTI Yy MPOUECi 3A4IACHEHHS
OBHC - oaunH i3 0c0611BO BaXKIMBUX. MOXMBICTb AOro NpakTuy-
HOT peanisauil JOCTAaTHLOK MIpOK 3aNeXMTb Bif No3uuil, AKy 3a-
iMae 3aLlikaBnieHa rpoMaaCchbKicTb. | came Bij akTMBHOCTI, MOBHOTU Ta
06’EKTMBHOCTI aprymeHTauii 0CTaHHbOI 3aN1eXnTb BUGIP HakbiNbLL
[OLiNBHOro cnocoby peanisalii TOro UM iHLWOro NPoekTy. BuHeceHHs
Ha 06roBOPEeHHS €AMHOr0 BapiaHTy MPOeKTY MOXe CpUIMaTUCS rpo-
Ma/ICbKICTIO SIK 03HaKa TOro, LLIO BCi PiLLEHHS (haKTUUHO BXE NPUINHS-
Ti, @ LUe, B CBOK Yepry, CYTTEBO 3HMXKYE e(NeKTUBHICTb FPOMaCbKOT

yuacTi B npouesypi OBHC i HaBiTb MOXe NPU3BECTM A0 KOH(AIK-
THUX CUTYyauiin. Xoua, SK 3a3Ha4aeTbCs B NiTepaTypi, KoM BUHUKAE
MPUHLMNOBA KOH(POHTALLiA MiDK TPOMaCLKICTHO | rocnojapHmMKamu,
noteHuian OBHC («3axifHOro Tuny», Tak camo AK i BiTYN3HAHOrO)
HECNPOMOXXHUIA 3abe3nevyBaTy NPURHATHE 415 BCiX CTOPIH BUPILLEH-
H Npo6sieM, pO3B’A3aHHA AKMUX Y TaKUX BUMaAKax MOX/IMBE TisIbKM
LLNTSIXOM MPUIAHATTA BOMbOBUX aAMiHICTPATUBHUX PiLleHb (Y ripLiomy
BUMaAKy) abo X CyaoBoro posrnsgy [4, ¢.23].

MnTaHHAM y4yacTi rpomMafcbKoCTi 6arato yBaru nNpuainseTbes y
KOHBEHLIiT MPO OLiHKY BMN/MBY Ha HaBKOJILLHE NMPUPOAHE CepesoBu-
LLe Y TPaHCKOPLOHHOMY KOHTeKcTi (n.2 cT. 2, n.1 ct. 3, n.8 ct1. 3, n.2
CT. 4), NPUYOMY BUXOLAYM 3 MONIOXKEHB M.6 CT. 2 TPOMAaACHKICTb iHLWOT
KpaiHu, siKa MMOBIpHO Oy/e 3a4ersieHa TPaHCKOPLOHHMM BI/IMBOM 3a-
NNaHOBaHOT AisNbHOCTI, 3a6e3neyyeTbea PiBHOLIHHMMI MOX/IMBOC-
TAMU YYacTi y NPOLECi OLiHKN BNIMBY Ha HaBKOJSIULLHE CepesioByLLe
3 rpomafcbKicTio CTOPOHW NOXOLKeHHS (TO6TO [orosipHoi CTOPOHU
uiel KoHBeHUii, i topucamKkuieto aKoT nepesdaqaeTbCs BUKOHYBATM
3annaHoBaHy AiiNbHICTb). A Ue, 3BMYaiiHO, BUMarae Bif KpaiH, siki
paTudikyBanu aaHy KoHBeHLi0 (B TOMY uYmcni 1 YKpaiHn), pospo-
6UTK BIANOBIAHI HaLiOHaNbHI Npoueaypu y4yacTi rpomagcbKocTi B
OBHC, MakcMManbHO HabnmkeHi [0 MIDKHApOAHWX CTaHA4apTiB. Y
cT.3 KoHBeHLUiT, AKa Mae Ha3By «ONOBiLLEHHS», W00 IHPOPMYBaHHS
Mpo 3an1aHoBaHWi BUZ AiA/IbHOCTI 3aCTOCOBAHO KOHCTPYKLiKO «SAKO-
Mora cKopiLle». BifbLl KOHKPETHOK B LibOMY BigHOLUEHHI € OpXyCb-
Ka KOHBEHLiSl, IKa BUMarae iH(hopMyBaTy 3aLliKaB/eHy rpoMaichbKiCTb
Ha NMoYaTKOBOMY eTani Npoueaypy NPUAHATTA pilleHb 3 NUTaHb, WO
CTOCYHOTbCS HaBKONMLLUHBOIO CepefoBuLLa, 3 JeTa/IbHUM Mepenikom
YCiX HEOOXIAHNX NMUTaHb IHDOPMATUBHOIO XapakTepy (MYHKT 2 CT.6).
[LicHo, Hainbinbw npobnemaTuyHUM 6yno | 3aNMLLIAETLCSA MUTaHHS
LLOAO0 iH(OPMYBaHHA TPOMAACLKOCTI NPO AiS/IbHICTb, L0 MIaHYETb-
cs. 13 ciyHa 2011 p. npuiAHATO 3akoH YKpaiHu «[po goctyn o ny-
6nivHOT iHhopmaLi’», METOK AKOro € 3abe3rneyeHHs NPO30pocTi Ta
BIIKPUTOCTi CYO’€KTIB BAJHNUX MOBHOBAXKEHb | CTBOPEHHS MEXaHi3-
MiB peasisauii npasa KOXHOro Ha A0CTyn A0 ny6aiyHOi iHhopmaLlii.
OfHakK (hakTMYHO}NPO 3an/iaHOBaHy eKO0ro-HebesneyHy AisfbHICTb
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rPOMa/ICbKICTb HaLLOT AepyKaBn Ma€e MOXK/MBICTb [i3HATUCS 3 MOMEHTY
Oro/I0LLIEHHS Yepes 3ac061 MacoBOi iH(hopmaLliT 3asBK1 NPO EKOMOTiYHI
Hacnigku pianbHocTi (CT.10 3akoHy YKpaiHu «[1po eKonorivyHy ekc-
nepTusy»; n.2.1. MoNoXeHHs Npo y4acTb rPOMaACLKOCTI Y NPUAHATTI
pilLeHb Yy Chepi OXOPOHWU AOBKINNA), L0, MO CYTi, € 3aBepLUaibHUM
(nigcymkoBum) etanom OBHC. Takuii nopsagokK iHPOpMyBaHHSA rpo-
MaJCbKOCTi, BBXXAEMO, € ManoetheKTUBHUM abo B3arasi Yucto op-
MaJlbHUM, OCKIiflbK/ He BIAMNoBiJaEe TUM CTaH4apTaM, iKi BCTAHOB/EH
MiKHapogHUMY akTamu. KpiM Toro, Ha npakTtuui, B 6i1bLLIOCTI BUMa-
KiB, MPO 3annaHoBaHy AisNbHICTb FPOMAACLKICTb Ai3HAETLCS BXKe Nic-
NA NPUAHATTS PiLLEHHS, KON PO3MOYMHAETLCA peasizauis NpoeKTy.
CuctematmyHe iHPOPMYBaHHS rPOMaCLKOCTI B NPOLIECI 3/1iACHEHHS
OBHC, nounHaroum 3 Haibifbll paHHIX eTanis, € 3aNOpPyKoto 3a6e3-
MeyeHHs BIAKPMTOCTI Ta iHopMaL,iiHOT NPO30pOCTi YCbOro npoLe-
cy OBHC. 3 iHworo 60Ky, Li/IKOM iMOBIpPHO, L0 Ha LMX NOYaTKOBUX
CTafifX LLe HefoCTaTHLO HarpaLb0BaHOro Martepiany, NPU3Ha4YeHoro
L1 OMPU/IOAHEHHS, | HE Ha BCi 3aMuTaHHS, WO MOXYTb BUHUKHYTK,
3aMOBHWK (BMKOHaBeELLb) 3MOXe AaTu HaleXHy BIAMoBif4b - MOBHY i
'PYHTOBHY. 3 Orfisify Ha Le, HeobXifHO 3aBYAaCHO MnaHyBaTu 3ay-
YEHHS rPOMafCbKOCTI Ha KOXHOMY 3 eTanis npoueaypn OBHC. Take
NnaHyBaHHSA MOXe OyTu peanizoBaHe y BUINAAI KOHKPETHMX Nporpam
yyacTi rpomagcbkocTi B npoueci OBHC 3 BM3HaYeHHSAM 3aBAaHb i
(hopM TaKoT yyacTi 419 KOXHOro etany. MNporpamu fouUiNbHO po3po-
6/19TM B MaKCMMa/lbHO NPOCTil i JOCTYNHIl hopMmi, 3po3yminiin ans
LLUMPOKOrO 3arasy. 3a Takmx YMOB MPOLEC y4acTi rpomMaicbKocTi pe-
aJTbHO 3MOXKe HabyTu (hopMy NMapTHepPCTBa UM Aiasory, Lo A03BONIUTb
rPOMaACHLKOCTI He Ti/IbKN OTPMMYBATK iH(POPMAaLLitO NMPO 3ana1aHoBaHy
[iSNbHICTb, ane i NoBiJOMAATX NPO CBOK TOYKY 30PY BiAMNOBIAHO A0
BM3HAYEHMX MPOrpamHMX NOSIOXKEHb, a Lie, B CBOKO Yepry, CrpusTmMe
MOKPALLEHHIO AKOCTI MPUAHATUX PILLIEHD.

BaxknMBiCTb CBOEYACHOTO 3a/Ty4eHHS rpoMafCbKOCTi 40 06roBo-
PEHHS TOrO UM iHLLIOrO MPOEKTY NOJIArae e iy ToMy, WO TakK1uM Ym-
HOM MOXHa 3anobirti 3Ha4HUM (hiHAHCOBMM BUTpaTam MOB’SI3aHUM
i3 BHECEHHSAM 3MiH, KOPUTyBaHHAM MPOEKTY, a TAKOX MeBHOK Mipoto
NOKPALLUMTX CAPUIAHATTA 3annaHoBaHOI AifNbHOCTI cepef 3allikaBne-
HKX 0Cib.

CBoevacHe BIgKpUTTA 419 rPOMAACLKOCTI eKONOrivHOT iH(opMa-
LiT (To6TO Ha NepBMHHUX CTafifgx npouecy OBHC) Moxe npuckopuTn
00’EKTVMBHWI PO3rNAL MOBHOIO Mepesiky NuTaHb, MOB’A3aHMX i3 3a-
MPOMOHOBAHO AiSNbHICTIO | CNPUATUME NPaBUIbHOMY Ta 06I'PYHTO-
BaHOMY BMOOPY 3 MOMIXK iHLIMX anbTepHATUBHUX BapiaHTiB [8, ¢.113].

Ha paHwuii yac B koHTeKCTi OBHC YkpaiHa BiACTa€ i y BUKOHaHHI
Mi>KHapOAHMX 3000B’13aHb, |y peanisaLlii BNacHWX NaaHiB iMniemeH-
Tauii BiAMOBIJHNUX KOHBEHLI Ta anpoKcMMaLlii i3 3aKOHOJABCTBOM
CC. Cuctema OBHC noTpebye 3Ha4HOr0 BAOCKOHaIEHHA Ta (haKTuy-
HO p036YyL0BU «3 HYyNA» BIiANOBIAHUX MexaHi3MiB, AKi 6 Bignosigam
MiXKHapoaH1Um Bumoram Ta npaktuui OBHC [7, ¢.28]. Y BepXxoBHil
Pagi YkpaiHu 3apeecTpoBaHO 3aKOHOMPOEKT «[1po OLiHKY BNAVBY
Ha [I0BKiNNs», MeTa SIKOro - 3anpoBagnTi B YKpaiHi €BPOMENCbKuii
nigxia 40 eKOMorivyHoT OUiHKMA MPOeKTiB Hebe3neyHnx 06’eKTiB An1s
nonepeiKeHHs LKOAMN XMTTIO 1 340POB’H0 YKPaIHLUIB Ta pyliHyBaH-
HS MPUPOAHOIO cepefoBuMLLa. 3aKOHOMPOEKT Po3pobieHnin 3a yyacTi
rPoOMaCbKNX eKcrnepTiB B pamkax PeaHiMaliliHOro nakety pedgopm
(PT1IP) Ta € BOX/MBMM KPOKOM Ha BUKOHAaHHSA 3000B’A3aHb YKpaiHu
3a Yrofor npo acodiauito 3 €sponelicbkum Coto3om (CC). YKpaiHa
CbOTOAHI € €AVMHOI EBPOMNENCHKOD [epXKaBoto, e BifCYTHS MOBHO-
LiiHHa npoueaypa OuUiHKK1 BNauBy Ha aoBkinns (OBA). 13 HabpaHHAM
4ynMHHOCTI y 2011 poui 3akoHy YKpaiHu «[1po peryntoBaHHA MICTO-
OYfiBHOT AiANIbHOCTI», MPOEKTW HaBiTh TaKMX HeGe3MeUYHX 06 eKTiB,
SK aTOMHI €1IeKTPOCTaHLiT, MOXYTb PO3p06ssTUCA Ge3 BpaxyBaHHA
OYMKW npodpinbHoro opraHy (MiHicTepcTBa eKosoril Ta NPUPOAHUX
pecypciB YKpaiHu) Ta rpomMagcbKocTi. BnpoBamkeHHs €BPOMECHKOI
MoAeni OLIHKW BMNAMBY Ha A0BKIiNNSA TaKOX A03BO/IUTbL BUKOHATU psif
Mi>KHapOAHMX 3000B’A3aHb YKpaiHW, 30KpemMa BMMOru 3a €Bponeii-
CbkuM EHepreTryHmum CniBTOBapuCTBOM Ta 3a YTOLOK MPO acolia-
Lito Wwoao imnnemeHTauii Aupektunen 2011/92/€C (85/337/€EC) [9].
BnipoBamkeHHsa eBpeicbkmMx npouenyp y chepi OBJ, nepegbayeHe
TakoX rasly3eBUMW MPOrpaMHUMMK [OKYMEHTaMW Yy Ccepi OXOPOHU
[oBKinis: OCHOBHVMMU 3acafamu (CTpaTerieto) HalioHasIbHOT eKoso-
riyHoi noniTmku go 2020 poky (2010) Ta HauioHanbHUM NaaHOM Al
3 OXOPOHW HaBKOMMLLIHLOTO MPUPOAHOro cepefosumwla Ha 2011-2015
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poku (2011). TakMM YMHOM, AN rapaHTyBaHHS EKOJOriYyHOI Ge3ne-

KW Ta Ha BMKOHaHHS CBOIX MiXKHapoAHMX 3060B’i3aHb 3a MPUPOAO-

OXOPOHHUMM yrofaMn YKpaiHi BKpalii HeoOXigHe NOBHE OHOBNEHHS

CUCTEMM OLIHKM €KONOTYHOT NPUAHATHOCTI MPOMMUCI0BOT AiSIbHOCTI

3 aKLEHTOM Ha 060B’A3K0BE BpaxyBaHHS iHTEPECIB 3aLjiKaB/IeHOT eKo-

NOTiYHOT rPOMaACLKOCTI.

1. BoHaitH Ipk., KpaBuyeHko C. CTpaTeriyHa eKonoriyHa ouiHka pasom 3
rpomMafcbKic T / BoHaiiH [>k., KpasueHko C. //BiCHUK €KONOTIYHOT af-
BoKaTypu. - BecHa - 2001. - Nb 14. - C.11-14.

2. TpeTbakosa A.A. TIOHATMe 3KOMOrMYECKUX NPaB rpadkiaH Mo 3aKoHO-
[JaTenbCTBYy CTpaH-uneHoB EBponeiickoro Cotosa/ TpeTbsikosa A.A. //
3Jkonornyeckoe npaso. - 2002. - Ns 1. - C.51-57.

3. Becawwuii A.B. OpraHusaynoHHO-NpaBoBble NPOGNEMbI OLEHKW BO3Lei-
CTBMA Ha OKPY>KAKOLLYI0 Cpedy: asToped. AWC.. KaHL. topub. Hayk:
cred. 12.00.06 «3emenbHe MpaBo; arpapHe Npaso; eKo/oriyHe npaso;
npupogopecypcose npaso» / A.B. Becsukwid. - Mocksa, 1992. - 24 c.

4. HopmaTwuBHI Ta NpakTW4Hi acnekTy BUKOHAHHA OLiHKW BM/UBY Ha Ha-
BKO/MLLIHE cepefoBuLle. 30ipHnK MaTepianis/ Ynopsag. B.O. Tuxuid, JI.K.
flposoii - K.: Becenka, 2002. —150 c.

5. AHgpycesuy A.O. OuiHka BNAMBY Ha AOBKINA B YKpaiHi: BUPiLLEHHS npo-
6nemu no-esponelicbku/AHgpycesny A. O. - PAL, «CycninbCTBO i fLOBKiN-
na», 2011. -18 c.

6. Mo3Hsak E. OuiHka BNMBY Ha [OBKINAS iydacTh rpoMafCcbKocTi B Hilly
thopmi rpomasicbKoi eKONOrivHOT eKCnepTu3n: Mi>KHapoLHO-NpaBoBi Ta
HaLiioHaNbHO-NpaBoBi acnekTw / Mo3HaK E. // BicHnk KuiBcbKoro Hauio-
Ha/lbHOTrO YHiBepcMTEeTY iMeHi Tapaca LLiesuerka. Cepisi: OpuanYHi Hay-
Kn. -2007. -Bun. 74-76.-C. 126-129.

7. OuiHKa BNAMBY Ha AOBKINA Ta yvyacTb FPOMAACHKOCTI: aHani TUYHMIA
MOPIBHSANBHUIA OFNAA €BPONENCHKOrO i YKpalHCbKOro 3aKOHOAaBCTBa Ta
peKoMeHaLiT LLOoAO0 BNPOBaA>KEHHS EBPONENCbKMX CTaHAapTiB B Ykpai-
Hi/J1bBiB: EMJ1, 2013. - 96 C.

8. Mopos I".B. MNpaBoBe perynoBaHHa y4acTi F[POMaACLKOC T B NPUAHAT T
pilweHb y ranysi oxopouu foskinns [Monorpadis] / Mopos I'.B. - Isa-
HO-®PpaHkiBcbK, 2008. —168 c.

9. OuiHkKa BNAMBY Ha LOBKiNA —Le oAuH KpoK fo €sponu // [EnekTpo-
HHWIA pecypc]. -Pe>kum gocTyny: http://necu.org.ua/otsinka-vplyvu-na-
dovkillya-sche-odyn-krok-do-evropy/

Mopo3 I".B. MpaBoBi acnekTun peanisawii rpoMajcbKux eKoNoriyHmx iHTepe-
CiB B mpoueaypi OLiHKW BNAUBY Ha LOBKiNNA

B cTatTi po3rnagaroTbCs OCHOBHI NPaBOBi MeXaHi3MW NPeACTaBNeHHs iHTepeciB
rpoMafCcbKOCTi B Npoueaypi OUIHKY BMAMBY Ha A0BKiNAsA. Bu3HaueHo HefoNiku 3aKo-
HOZABYOr0 PerysoBaHHA AaHOr0 NUTaHHA Ta BHECEHO NPOMO3ULiT 3 YAO0CKOHaIEHHS
MpaBoBOro peryntoBaHHs BifnoBifHOT Cthepy BiJHOCKH 3 ypaxyBaHHAM MO3UTUBHOIO
Mi>KHapOAHOr 0 fOCBIAY.

Kntoyosi cnosa: rpoMafcbKicTb, iIHTEPECH MPOMALCLKOCTI, IHPOPMYBaHHSA rpo-
MafCbKOCTI, €KO/IOTiYHa OLjiHKa.

Mopo3s I".B. NpaBoBble acnekTbl peannsaunm 06LeCTBEHHbIX 3KONOrnye-
CKUX UHTEPEeCOB B NpoLieAype OLeHKN BO3AENCTBUA HA OKPYXaIOLL Yo cpedy

B cTaTbe paccmMaTpyBalOTCA OCHOBHbIE MPaBOBble MeXaHW3Mbl NpeacTaBneHUs
MHTepecoB 06LLECTBEHHOCTM B MPOLiedype OLEHKW BO3AECTBMA Ha OKPYXKAtOLLYHO
cpeny. OnpefeneHbl HeJoCTaTKM 3aKOHOAATE/IbHOMO PerynnpoBaHns JaHHOro BOMpo-
ca W BHECEHbI MPELIOXEHNA OTHOCUTENBHO YCOBEPLLEHCTBOBAHMA MPaBOBOro pery-
NINPOBaHNA KOHKPETHOW Chepbl OTHOLLEHUIA, YUNTbIBaA MO3UTUBHLIA MeXayHapoa-
HbIlA OMbIT.

KntoyeBble cnoBa: 06LEeCTBEHHOCTb, NHTEPECh! 06LLECTBEHHOCTU, UHAOPMU-
poBaHue 06LLeCTBEHHOCTM, 3KONOTNYECKas OLIEHKA.

Moroz G. Legal aspects of the realization of public environmental interests
in the procedure ofenvironmental impact assessment

The article reviews the main legal mechanisms of representing public interests in
the procedure of environmental impact assessment. Deficiencies of legal regulation
of this issue are determined and proposals for improving the legal regulation of the
sphere of relations based on good international practice are made.

Keywords: community, public interests, public awareness, environmental
assessment.
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MMTAHHA TPYAOBOI O INPABA
TATIPABA COUIAJIBHOI O
SABEIINEYHEHHHA

MamBieHko €. TT.

[0 MPOBNEMW NEHCINHOIO

3ABE3INEYEHHA IHBANIAIB

Y[AK 349.3

MocTaHoBKa Npo6ieMu. ICTOPMYHO NtoAN 3 PISUYHMMK BaJaMK,
NOpYLUEHHAMM (PYHKLi opraHiamy 6ynv BUAiNeHi B OKPeMy BepPCTBY
CyCMiNbCTBa, fKa NOTPedye CneumgivyHOro, 6inbLl YBaXKHOIO 3aXUCTY.
3a OCTaHHI POKM B Aep>KaBi HamiTMNAaca TEHAEHLLS 3HAYHOro 30i/b-
LUEHHS Yncna iHBanigiB. Ha cborofHilLHiv feHb Ha 067Ky B opraHax
couianbHOro 3axmcTy nepebyBae noHad 2,5 MAH. iHBanigis. 306inb-
LUEHHS KiIbKOCTI Nt0feli AaHOT rpynu, Ha Hally JyMKY, € pe3y/ibTaToM
3arabHOT HECNPUAT/IMBOI COLLia/IbHO-eKOHOMIYHOT CUTYaLiT, 30Kpema
Pi3Ke 3HVDKEHHS PiBHS Ta IKOCTI XXUTTS NePeBaXHOT OiNbLLOCTI Hace-
NEHHs, NOraHWin CTaH CUCTEMW OXOPOHW 3[0POB’A, HacNigKM aBapii
Ha YopHobunbebKin AEC, TSXKMX JOPOXKHbO-TPAHCMNOPTHUX MO,
HeJ0TPMMaHHA NpaBusl TEXHIKN 6e3Mekn Ha NigNpremcTeax TOLLO.

Came TOMy, cepef iHWMX BUAIB NEHCINHOrO 3a6e3neyveHHs, Lo
nepeabayveHi HalioHaNbHOK MEHCINHOK CUCTEMOIO, OfIHE i3 BaXK/U-
BMX MiCLIb Nocigae 3a6e3neyeHHs No iHBanigHOCTI. Uepes Leii Bug 3a-
6e3neyeHHs 0coba 3 iHBa/TIAHICTIO OTPUMYE MOXK/IUBICTb peasnisyBaTy
CBOE KOHCTUTYLiHE NpaBO Ha rigHWIA piBeHb XUTTA. MpoTe cyyacHa
cuUcTeMa coljiaibHOro 3abe3neveHHs Aae MigcTaBy BKasaTu Ha HU3KY
npo6sem, Wo Npu3BoAATb A0 BUHUKHEHHSA COLia/lbHOT HEPIBHOCTI Ta
He3axULLEHOCTI Takux 0ci6. OcobanBo Ue NPOABNAETLCA Y BigHOCU-
Hax i3 NpUBOAY NEHCINHOro 3abe3neyveHHs Nno iHBaiAHOCTI B conigap-
HilA NEeHCINHIA cucTemi YKpaiHu. Tomy, faHe NUTaHHA AN YKpaiHu,
AK i Ans 6yab-9KOT 3 PO3BUHEHMX KpaiH, € OAHUM 3 HalaKTyanbHILINX
i 06roBopOBaHMX.

CTyniHb HaykoBoOT po3pobku npobnemu. Mpasosi npobremu
couiaibHoro 3abesneyeHHs OynnM NpegmMeToM [LOCMIMKEHHS Y Hay-
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KOBMX npausax Bigommx ykpaiHcbkux (H.b. BonotiHol, M.M. Mani-
esa, MN.A. MNMuannenka, C.M. Mpununka, C.M. Cusak, I.M. Cupotu,
B.I.CtawkiBa, H.M. XyTopsH) i pociiicbkux ByeHux (B.C. AHppe-
eBa, A.[l. 3aiikiHa, M.J1. 3axaposa, P.l. IBaHOBOI, €.C. MauynbCbKoi,
C.I.TyukoBoi). [esiki npobnemu neHciliHOro 3abe3neyeHHs iHBaniaiB
nocnigkyBannch B KaHAnaaTCbkmx amceptauisx H.M. KopobeHko,
M.B. YiukaHb, J1.M. LLymHoi. MpoTe NUTaHHA NEHCIHOrO 3abe3ne-
YeHHs iHBaNiiB 3aNMLLIAKOTLCS COLjiaIbHOKO MPO61EMOIO CYCMiNbCTBRA,
WO NoTpebye HarasbHOro BUPILLEHHS, B MEPLUY Yepry, pULNHHUMUA
3acobamu.

ToMy MeTO0 CTaTTi € BU3HAYEHHS Ha OCHOBI aHaslizy HOpPM YMH-
HOro 3aKOHOZABCTBa OCHOBHMX YMOB Ta MPO6/ieMHUX MUTaHb peai-
3auii npasa rpomMagsaH 3 06MeXeH!UMU MOX/IMBOCTAMM Ha MEHCItO Mo
iHBaIAHOCTI Yy CONiJapHii cuctemi YKpaiHm.

Buknag ocHoBHOro matepiany. OG’eKTMBHE YSAB/IEHHA MPO
npo6nemy iHBaniJHOCTI NOAUHN € CKMAJHOK CUCTEMOO B3aEMO3a-
NEXHUX eKOHOMIYHUX, COLia/ilbHUX, MOPaIbHO-ETUYHUX, PeniriiHmnX
i MeANYHUX NUTaHb, AKI PO3B’A3yBasI0 CYCNI/IbCTBO B Pi3HI Yacy ic-
HyBaHHS. Hanpuknag, y faBHi yacu nogm 3 QisMyHUMK Ta CEHCOop-
HUMW Bafamu, THKKUMU Kaniuteamu Oynm ans cycninbCcTea npocTo
3aiBMMK I4UAMK, AKI YaCTO 3ac/lyroBYBa/iN B HaMKpaLLOMy BUMALKY
BUTHAHHS, Y TipLIoMy - cMepTi. 3 ICTOPUYHUX MKEPen BiJoMO, Lo B
aHTUYHI Yacu 6yno peKOMeHLO0BaHO YMEPTBIATU HEMOB/IAT 3 (i3ny-
HUMK Bagamu [1, c. 122].

Mepenycim cnifg 3a3Ha4yMTK, WO Xo4va 3akoH YKpaiHu «[po 3a-
rasibHOOO0B A3KOBE [IePXKaBHE MEHCIiHe CTPaxXyBaHHS» | MICTUTb BU-
3HAYEHHS MOHATTS «MEHCIA», NpoTe ofiliiHe (OPMYNOBaHHS TaKoi
AeiHiLiT, AK «neHcisa No iHBaMiAHOCTI B CONiJapHilA NEHCINHIN cuc-
TeMi» ab0 X «MeHCis Mo iHBaNiAHOCTI BHACNIAOK 3araslbHOro 3aXBO-
PHOBaHHS», Y 3aKOHOAABCTBI BiACYTHE. Ti 3ara/ibHi BU3Ha4eHHS MeHcil
Mo iHBaNiAHOCTI, L0 iCHYHOTb Ha CbOrOfHI Y HayKOBIli niTepatypi (Ha-
npuknag, y npausax B.C. AHgpeesa, 5.C. CtuumHeskoro, O.C. Ma-
4ynbebkoi, 1.M.Cvpotn, M., Boiika, O.M. ApoLueHKa), He MOXYTb
OyTW 3aCTOCOBAHI KOHKPETHO A0 BM3HAYEHHS MEHCIT Mo iHBaNiAHOCTI
BHACNiJOK 3ara/ibHOro 3axBOPHOBaHHSA, OCKiNbKW BOHW Mepefbdava-
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OTb NMPU3HAYEHHS MEHCIT He NLLe Y BUNAAKY HacTaHHSA iHBanigHOCTI
BHAC/IZIOK 3arasibHOro 3axXBOPKOBaHHS YW HEBUPOOHMYOT TPaBMU, a i
y pasi HacTaHHA iHBaMiAHOCTI, NMPUYMHOKO AKOI € TPYAOBE KaiLTBO
abo npodeciitHe 3axBoptoBaHHS [2, ¢. 149].

HasBHiCTb iHBaNigHOCTI BCTaHOB/ETLCA MeAMKO-COLLiaIbHUMM
ekcriepTHUMK Komiciamm (MCEK), yHKLIT AKUX pernaMmeHTyroTbCs
cnewiasibHOK IHCTPYKLiE «[1po BCTAHOB/IEHHA rpyn iHBaNi4HOCTI»,
3aTBepmKeHo MIiHICTEpCTBOM OXOPOHM 3[0pPOB’S YKpaiHu Bif 7
KBiTHA 2004 poky Ne 183 [3]. HanpaBneHHs XBOpUX Ha OCBifYEHHS
B MCEK BupaaeTbca nikapcbKo-KOHCYNMbTaUiiHOW KoMicieto (JIKK)
BIZANOBIAHOr0 NiKyBaSbHO-NPOMiNaKTUYHOro 3aknagy MiHicTepcTsa
OXOPOHW 3[40POB’A YKpPaiHM MO MICLI0 NPOXMBaHHA abo NiKyBaHHS
ocobun. Baxnmeo BigmiTuth, WwWo MCEK noBuHHa BCTaHOBMHOBATU
iHBaNiAHICTb MicNA NOBHOro Ta BCEGIYHOINo MeAUUYHOIo 06CTEXEHHS,
NpoBeAeHHS HeOOXiAHUX JOCNI4KEHb, BU3HAYEHHS KNiHIKO-(YHKLio-
Ha/IbHOT 0, COLjia/IbHO-MCUXOMONIYHOr0 AiarHo3y, NpogeciiHo-TpyLo-
BOro MPOrHo3y, ofepXaHHA pe3ynbTaTiB BifAHOBHOIO NiKyBaHHS, CO-
LiianbHO-TPYA0BOI peabiniTalii Ta iHWMX AaHKUX, L0 NiATBEPMKYHOTb
CTiViKuiA a60 HE3BOPOTHMIN XapaKTep 3aXBOPHOBAHHSI.

Mpu BU3HaHI XBOPOro iHBaNiAoM iHBaNiAHICTb BCTAHOB/IOETHLCS 3
AHA oTpumaHHa MCEK gokyMeHTiB, Ha MiAcTaBi AKUX NpUAMaETbCS
BiZnoBigHe piweHHs. B akTi o6cTexeHHs MCEK BkasyeTbcs npuun-
Ha, rpyna, Yac HacTaHHs iHBaNiAHOCTI, CTPOK, Ha AKWIA BOHa BCTaHOB-
NMIOETLCA. B 3an1eXHOCTI Bif CTYMeHa BTpaTy npauesfaTHOCTi BU3Ha-
YeHO rpv rpynu iHBanigHoOCTI. MpUyMHK iHBaNILHOCTI MOXYTb OYTK
Pi3Hi: 3arasbHe 3aXBOPHOBaHHS, TPyAOBe KaniluTBO abo npodeciiHe
3aXBOPIOBAHHS, iHBaNiJHICTb 3 ANTMHCTBA; ANS BifICbKOBOCMY>KOO0B-
LiB - nopaHeHHs, KOHTY3is, KaniluTBo abo 3aXBOPIOBaHHS, NOB’A3aHe
3 nepebyBaHHSAM Ha (hpoHTI [3].

Cucrema coujianbHOro 3axucTy iHBanifiB nepegbavae, no-nepiue,
NeHciliHe 3abe3neyeHHs, HafaHHA couia/lbHUX [OMOMOr; No-apyre,
peabiniTauiliHi nporpaMu Ta 3axoAu LLOAO aKTUBI3aLiT XUTTELiANb-
HOCTI iHBaNifiB (MOXNMBOCTI NpaLeBallTyBaHHs, coLiabHO-Mo6Y-
TOBI Ta MefJYHi 3axo4u TOLLO).

OTKe, MEHCI0 NO IHBaNIAHOCTI MOXHA BM3HAYUTK SIK LLLOMICAY-
Hy rpoLloBYy BuMaTy 0cobi y BMNaAKy BCTaHOB/eHHS ih MCEK og-
Hi€T 3 TPLOX rpyn iHBaNiAHOCTI, fIKa HacTana BHaCMiAOK TPYAOBOro
KaniyTea, NpoteciiHOro Ym 3araibHOro 3axXBOPHOBaHHSA ab0 3 iHLIMX
MPUYNH.

Ha BigMiHy Bif neHcii3a BiKOM, B OCHOBI NeHCIT No iHBaNigHOCTI
NEeXWTb YITKO BUpaKeHa NoBHa abo 4acTKoBa BTparta rpoMafsaHuHOM
npauesaaTHocTi. [igcTaBy Ta YMOBM MEHCIAHOIO 3a6e3MeUeHHs Nto-
Jell 3 06MEXEHUMU MOXIMBOCTAMU NepefdaveHi y 3akoHi YKpaiHu
«[Mpo 3aranbHO060B’A3K0BE AepXKaBHE MEHCIiHe CTpaxyBaHHs». Tak,
cTarTa 32 AaHoro 3akoHy BM3Hayae, Lo 0cobu, BU3HaHI iHBastigamu,
Mat0Tb NPaBO Ha AaHWii BUA NeHCIT, 3a1eXKHO Big rpynu iHBanigHoCTI,
3a HasiIBHOCTI HeOOXiAHOro CTPaxoBOro CTaXy Ha Yac HacTaHHs iHBa-
nigHocTi abo Ha [ileHb 3BEPHEHHS 3a MeHCIero [4].

OTXKe, OfHIE0 3 060B’A3KOBMX YMOB [/ MPU3HAYEHHS TaKMX
MEeHCIN 3a HOpMammM BULLE3raflaHoro 3akoHy 3 ypaxyBaHHSIM BHece-
HMX 3MiH 3aKOHOM YKpaiHu «[po 3axX04u WOoA0 3aKOHOAaBHOr0 3a6e3-
neyveHHs pethopMyBaHHSA NeHCIHOT cucTemMmuy Big 8 nunHsa 2011 p. Ne
3668-VI, AKknii HabpaB UMHHICTb 3 1>KOBTHA 2011 POKY, € HasBHICTb
CTPaxoBOro CTaxy Big 140 14 pokiB —3anexHo Bif BiKy iHBanigaTa
rpynu iHeanigHocTi. Ans iHBaniais | rpynu nepeg6ayeHi Taki BUMO-
T [0 JOCArHEHHS 0C060H0 25 pOKiB BK/OYHO - 1 piK; Bif 26 poKiB
[0 AOCSATHEHHS 0CO60K0 28 POKIB BK/HOYHO - 2 POKW; Bif 29 pokiB
[10 NOCArHEHHN 0Cc060K0 31 POKY BKJIHOUHO - 3 POKM; Bif 32 POKiB A0
JIOCATHEHHS1 0Cc060t0 34 pOKiB BKMOYHO - 4 poku; Big 35 POKiB [0
[OCArHEHHA 0co60t0 37 pOoKiB BKNKOYHO - 5 pokiB; Bif 38 pokis 10
[OCArHEHHA 0co60t0 40 poOKiB BKNKOYHO - 6 poKiB; Bif 41 poky [0
[OCArHEHHA 0c060t0 43 pOoKiB BKNKOYHO - 7 POKiB; Bif 44 pokiB A0
[OCArHEHHA 0C06010 48 poKiB BK/OYHO - 8 pPOKiB; Bif 49 pokis [0
[OCArHEHHA 0C06010 53 pOKiB BK/HOYHO - 9 poKiB; Bif 54 pokiB [0
[0CATHeHHA 0c060k0 59 pokiB BK/HOYHO -10 poKiB.

Ons inBanigis 1l Ta Il rpyn 3akoHO4aBCTBO Nepeabayvae HeooXi-
HICTb HabyTTH CTPaxOBOro CTaXy Takol TPUBAOCTI: [0 LOCATHEHHSA
0c0060t0 23 POKiB BK/IOUHO - 1 piK; Big 24 poKiB A0 LOCATHEHHS 0CO-
6010 26 POKIB BK/IKOYHO - 2 POKW; Bif 27 POKIB 40 AOCATHEHHS 0COO0I0
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28 pOKiB BKJTHOYHO - 3 POKY; Bif, 29 pOKiB [0 JOCATHEHHSA 0c060t0 31
POKY BK/THOYHO —4 POKW; Bif 32 POKIB A0 AOCATHEHHS 0C060t0 33 po-
KiB BK/IFOYHO - 5 POKiB; Bif 34 POKiB 40 [OCATHEHHS 0C060K0 35 pOKiB
BK/IFOYHO - 6 POKIB; Bif 36 POKiB [0 AOCATHEHHS 0C060K0 37 POKiB
BK/IHOUHO - 7 POKiB; Bif 38 pokKiB [0 AOCArHEHHs 0coboto 39 pokis
BK/IOUHO - 8 poKiB; Bia 40 poKiB [0 AOCArHEHHS 0C06010 42 POKiB
BK/IIOUHO - 9 pOKiB; Bif 43 pokKiB [0 JOCArHEHHS 0co6oto 45 pokiB
BK/IHOUHO - 10 poKiB; Bif 46 pPOKiB [0 AOCATHEHHS 0C060t0 48 poKiB
BK/IIOUHO - 11 pokiB; Bif 49 poKiB fO JOCATHEHHA 0CO60K0 51 poky
BKJTIOUHO - 12 poOKiB; Bif 52 poKiB [0 AOCATHEHHA 0c060t0 55 pokiB
BK/IFOYHO - 13 poKiB; Bif 56 poKiB [0 AOCArHEHHA 0c060t0 59 pokiB
BK/HOYHO - 14 pokis [5].

MonepeaHs pedakuis 4. 1ct. 32 3akoHy YkpaiHu «[1po 3aranb-
HOOO0B’A3KOBE [lepXXaBHe MeHCIHE CTpaxyBaHHs» MicTuia Hop-
My, BIiAMOBIAHO A0 SKOI 0CO6W, BM3HAHI iHBaNigaMmn, Mann NpaBo Ha
MEHCIt0 MO iHBaNIJHOCTI 3a HAsiBHOCTI TaKOro CTPaxoBOro CTaXy Ha
yac HacTaHHs iHBanigHOCTI abo Ha JeHb 3BepPHEHHS 3a MEHCIE: [0
JIOCArHEHHS! 0CO60H0 23 POKIB BK/OYHO - 2 POKKM; Bij 24 poKiB [0
[OCSATHEHHS 0COO0H0 26 POKIB BK/IKOYHO - 3 POKMK; Bif 27 POKiB A0 [10-
CATHEHHS 0c06010 31 POoKy BK/IKOYHO - 4 poKu; 414 0Cib Bif 32 pokis
i cTapwmx - 5 pokis. Taki BUMOr BUKNNKANN 3ayBaXKeHHS, OCKIfIbKN
JlesiKi 0cobKM B TaKOMY MO/IOAOMY Billi 4OCMTb YacTO He Masn 3MOru
HabyTWn HeOOXiAHMIA CTaxX. He Maroum Npy LibOMY npasa Ha NeHCIto Mo
iHBaNiAHOCTI, BOHW GYNn No36aBNeHi HaleXXHOro PiBHA COLialbHOMo
3axucty [4].

AK 6a4MMo, BUMOrM 40 0O60B’A3KOBOr0 CTPaxoBOro CTaxy [ANs
0Ci6 3 (Di3MYHUMM BafaMK, NOPYLUEHHAMMW PYHKLiM opraHiamy ctanu
6iNbL NoANbHUMW. Chif TAKOX 3a3HaYUTK, WO Y nepiog 4o 1 ciuna
2016 p. ocobw, B1U3HaHI iHBanigamu |1 rpynu, MatoTb NPaBo Ha MeHCIK0
Mo iHBaniHOCTI 3a HasIBHOCTI CTPax0BOro CTaxy, nepefda4veHoro ans
MpU3HaYeHHs NeHcil iHBanigam | rpynu.

€LUHUM BUHATKOM, KO/IM He BUMAaraeTbCa CTPaXOBUiA CTaX, € Ha-
CTaHHs IHBai4HOCTI BHACNILOK 3arasibHOro 3aXBOPHOBaHHA B Mepioj
MPOXOPKEHHS CTPOKOBOI BIICLKOBOT C/YXK6M, & TAKOX BHACNIJOK TPY-
[0BOr0 KaniyTea Yy NpogecinHoro 3axsoptoBaHHs. Mpy LbOMY Hemae

3HaYeHHS, Ha NOCTIlHIM, CE30HHI Y1 TMMYACcOBil Po6OTi OTPMMAHO
TPYZOBe KaniLTBO UM NpoeciiiHe 3aXBOPIOBaHHS, Ha OCHOBHI po60-
Ti UM Ha poboTi 3a cymicHMUTBOM [6, C. 10].

Ha Hawy aymKy, € LifIKOM NpaBuIbHUM PO3MEXKyBaHHS BUMOT [0
CTPaxoBOro CTaXy He TiflbK1 3a BIKOM 0CO6M, a il B 3a/1eXXHOCTI Bij
KOHKPETHOI rpynu iHBasliAHOCTI. Asle He MOXHa NMOroAnTUCh 3 BIACYT-
HICTIO PO3MeXyBaHb BUMOT [0 CTPaxX0BOro CcTaxy Ans ocib i3 Il rpy-
Moo iHBanigHoOCTI Ta ocib, akum BcTaHoBneHa Il rpyna iHBanigHOCTI.
OcCKiNbKK, 3BaXat0UN Ha Ti 0OMEXEHHS XUTTEAISNBHOCTI, O HasABHI
B OCI6 3 iHBanigHIcTIO Il rpynu nopiBHAHO i3 ocobamu, ki MatoThb 11
rpyny iHBanigHOCTI, Lei noain € A0UiNbHUM.

OTxe, ANns peanisayii Nnpasa Ha NeHciHe 3a6e3neyeHHs Mo iHBa-
NiAHOCTI BHACNiOK 3araibHOro 3axBOPHOBaHHA 0CO6i 3a HafABHOCTI
Y Hel OfHi€l i3 TPbOX rpyn iHBaNiAHOCTI Ta nepefdayeHol 3aKOHOM
TPUBAIOCTI CTPAXOBOr0 CTaXy HEOOXiLHO 3BEPHYTMCA L0 YNPaBiHHA
MeHciliHOro (hoHAy YKpaiHu 3a MiCLieM NOCTINHOro NPOXUBAHHA 3a
MPY3HAYeHHAM LIbOr0 BUAY MEHCIT.

3rigHo 3 4. 1cT. 33 3aKoHy YKpaiHn «[Ipo 3arabHO060B’A3K0Be
AEep>KaBHe NeHCIHE CTpaxyBaHHS», NEHCIA N0 IHBaNIAHOCTI 3a1eXHO
Bifl rpynu iHBaNi4HOCTI NPU3HAYAETLCA B TaKMX pPO3Mipax: iHBasigam
I rpynn - 100% neHcii 3a BikoM; iHBanigam Il rpynu - 90% neHcii 3a
Bikom; iHBanigam Il rpynu - 50% neHcii 3a BikoM, 064MCNEHOT BigMno-
BiJHO [0 CT.CT. 27 Ta 28 gaHoro 3akoHy [4].

Ha Haluy aymKy, € HeBunpaBgaHUM 06UMCNEHHS MEHCIT Mo iHBa-
NiQHOCTI fK BiACOTKOBE BiJHOLLIEHHA 40 MeHCIT 3a BIKOM 6e3 3akpi-
M/IEHHS Ha 3aKOHOAABYOMY PiBHI MiHIMa/bHMX MEHCIN 415 BigNoBia-
HOT KaTeropii iHBaslifiB.

Y cucTemi NeHCINHOro 3abe3neyeHHst 06UMCNEHHS PO3MIpY MeH-
cii nNo iHBaNiAHOCTI BHACNIfOK 3araJlbHOr0 3axBOPHOBAHHA MNPSMO
3aN1eXXUTb Bif 3apo6iTHOT Nnath (abo rpoLLOBOro 3abesneyeHHs) Ta
CTPaxoBOro CTaxy 0cobm. MpakTunKa 3aCTOCyBaHHA HOPM MEHCIAHOro
3aKOHOZABCTBA MICTUTb UMMa0 MPUKIaAIB, KON 0Cc06a 3 06MEXEHN-
MW MOX/IMBOCTSMU NepLLOi abo TPeTbOT rpynu MOXe MaTu 0HaKOBWI
PO3MIp MeHCIT.

Tak, Hanpuknag, B IBaHO-PpaHKiBChKi 06/1aCTi CTaHOM Ha 1ciy-
HA 2012 p. NeHcito No iHBaNi4HOCTI y MiHIMa/IbHOMY PO3Mipi OTPUMY-
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Banu 3,8% Bif 3arafbHOT KiflbKOCTi 0flepXKyBadiB NeHciin no iHBanig-
HocTi (46889 oci6), To6To 1781 ocoba, 3 AKux 215 oci6 - 1rpynm (Lo
cTaHoBUTL 4,83 % Bif KiflbKOCTI MeHCiOHepiB Mo iHBaNiAHOCTI AaHOT
rpynu), 840 - 1l rpynu (4,86%), 726 - 111 rpynu (2,89%).

MigTBEPMKEHHAM HaWOl AYMKU MOXYTb CAyryBaTu HacTyMHi
npuknagun. Tak, rpomagaHiH XK., 1955 p.H., iHBanig | rpynu nigrpynu
A (To6TO0 nexxaya No4MHa), Npu cTaxi poboTn 14 pokiB 6 MICALIB i
HeBeNINKIV 3apobiTHIl nnati, OTPMMYE MEHCI0 B MiHIMa/IbHOMY PO3-
Mipi. B cBOt uepry, rpomagaHuH X., 1976 p.H., iHsanig |1 rpynu npu
3arasibHoOMy CTaxi poboTu 7 poKiB 9 MICALLIB TeX OTPUMYE MEHCII0 Y
MiHiMansHOMy po3mipi. B cBoto uepry, iHeanig Il rpynu HaBiTb Npu
HasiBHOCTI CTaKy 29 pokiB 9 MicALiB Ta BiIHOCHO BeNUKii 3apnna-
Ti, TeX 0yae MaTy MiHiManbHY NeHcito. Ane 3ayBaXXUMO, LLIO iHBanif
Il rpynu B NOPIBHAHHI 3 iHBaNigom | rpynu (nexxayoro NanMHo), B
6iNbLLIOCTI BUNAZKIB MOXXeE L€ /i MpaLoBaTi, TUM CaMmMM OTpUMYBaTH
[0AaTKOBUI foXig. A OCb BTpaTU Ha YTpUMaHHA iHBanigis | rpynu
3Ha4HO 6BifbLUI, OCKiNbKM XBOPO6Y € CEPNO3HILLMMN.

Kopo6eHko H.IM. y cBoemy aucepTauiiiHOMy AOCNIIKEHHI 3anpo-
MOHyBa/ia BU3HauaTy PO3Mip MEHCIM Mo iHBanNiHOCTI Y BiACOTKOBOMY
cniBBigHOLUEHHI Bif 3apobiTKy iHBaNija, a came: ocobam 3 iHBanigHi-
cTip I rpynu - 70% ; 11 rpynun - 60%; 111 rpynu - 40% Big 3apo6iTKy
[2, c. 160]. Ane, Ha Hawy AyMKY, Lie Npono3unuisi € HeJOCKOHa/OH,
OCKifIbKM 3ap06iTOK MOXe 6yTW AOCUTb pi3HWIA (Hanpuknag, 40% Big
2000 rpH. € 6inbwe HiX 70% Big 1000 rpH.), Lo, B CBOKO Yepry, He
3abe3neyye MiHiMa/lbHO rapaHTOBAHOIO 3aXUCTY JIOAAM 3 i3UYHUMM
Bagamu [7, c. 13].

Mwu NPONOHYEMO BHECTW 3MiHM Y 3aKOHOAABYMIA aKT Ta BCTaHO-
BUTW MiHIMaNbHMIA PO3MIP NEHCIT ANs KOXHOI rpynu iHBanigHoOCTI
OKpemo. 3 uieto MeToro 4. 1cT. 33 3akoHy YKpaiHu «[1po 3arafbHo-
060B’A3K0BE [lep>KaBHe MeHCIiHe CTpaxyBaHHs» BUK/IACTU Y HacTyn-
Hili pegakuii: «lleHcis Mo iHBaNMiAHOCTI 3aNeXHO Bif rpynu iHBania-
HOCTI MpW3HAYaETbCA B TakKUX po3mipax: iHBanigam | rpynum - 100%
NeHciT 3a BIKOM, ane He MeHLLe AK 150% Big NPOXMUTKOBOr0 MiHiMyMy
[Ns Henpaue3gaTHux ocio; iHeanigam Il rpynu - 90% neHcii 3a Bikom,
ane He MeHLe K 120% Big NPOXXUTKOBOro MiHIMyMy Ans Henpawes-

JaTHUX oci6; iHBanigam I1 rpynm - 50% neHcii 3a BikOM, ane He MeH-
Lwe aK 100% Big MPOXMUTKOBOr0 MiHIMyMY A15 Henpale3faTHMX ocib,
6e3 ypaxyBaHHs Haf0aBoK, NiABULLEHb, AONAAT TOWO». Lie 03HavaE,
LLI0 X04a 6 Ha MiHiIManbHOMY PiBHi, ane iHBanigam Oyae rapaHTyBaTu-
ca andhepeHLUinoBaHniA Niaxia 40 BU3HAYEHHS PO3MIPY MEHCIT.

Y cT. 45 BULLE3ragaHoro 3akoHy BM3Ha4YeHo, Lo MeHcIs Mo iHBa-
NiAHOCTI NPU3HAYAETLCA BifJ AHA 3BEPHEHHS, afe AKLLO 3BEPHEHHS 3a
MeHcie0 BiAOYNoCsA He Ni3Hille TPbOX MICALIB i3 AHS BCTAHOBMNEHHS
iHBaNiAHOCTI, NeHCiA No iHBaNMiAHOCTI NPU3HAYAETLCA 3 AHA BCTaHOB-
NeHHs iHBanigHocTi [4].

Ane nepefbayeHoro 3akOHOAABLEM TPUMICAYHOTO TEPMIHY,
3BEPHEHHS NPOTArOM AIKOr0 10 YNOBHOB&XXEHOI0 OpraHy MeHciiHoro
(hoHAY YKpaiHu fae ocobi 3 iHBa/IiAHICTIO NPaBO OTPUMYBATM MEHCIt0
3 jaTV BCTAHOB/IEHHA iHBaNIAHOCTI, He 3aBafy AOCTATHLO A4/ NOAaH-
HS HEOOXIAHWX JOKYMEHTIB, a 0T)XKe, Taka HOpMa B OKPeMUX BUMNaaKax
He J,03B0/IsSiE 0C06i OTpUMaTK MaTepianbHe 3a6e3neyeHHs 3a Becb ne-
pioga iHBanigHocTi. OCKiNbKX 0c00a, B IKOT BUHMKIO NPaBO Ha MeH-
Cit0 M0 iHBaNZHOCTI — Lie /II0ANHA, fKa Ma€ CTiMKI po3nagm yHKLi
opraHiamy, iy el Yac MoxXke nepedyBaTu Ha NiKyBaHHI Y MeANYHOMY
3aKnagi, abo Ti hi3MYHNA Ta eMOLLIAHWIA CTaH He [03BONSAOTL 111y Ta-
KU CKNafiHWiIA nepiog 3i6pat unmany KinbKicTb AOKYMEHTIB, BiaBi-
Jyroun i3 L€ MeTOK Pi3Hi NigNPUEMCTBa, YCTaHOBM, OpraHisaii.
Oco6nMBO Lie CTOCYETLCA OCiB, Y AKUX BUABNEHO HebesneuHy ans
XWUTTS IOAVMHM XBOPOOY abo fKi BHACNIAOK TPaBMW OTPUMASN Taki
aHaToMiYHi aethekTu, WO € NiACTaBOK BCTAHOB/IEHHSA iHBaNIAHOCTI
6e3 3a3HayYeHHs! TepMiHy nepeornsgy. 3HaiT YNOBHOBaXXEHY OCOOY,
fka 6 Ha 3aKOHHMX NigcTaBax MpefcTaBnsna ocoby 3 iHBaNiAHICTIO,
y TaKUin KOPOTKUIA NMPOMIDKOK Yacy TakoX He 3aBXKAN € MOX/IUBUM.
AK HacNifoK, TPUMICSYHMWIA CTPOK CNAKBaE, i 0coba 3 iHBaNiAHICTIO y
Liei nepiof 3a/MwaeTbCs 6e3 rapaHTOBaHOro 3aKOHOAaBCTBOM YKpa-
THW maTepianbHOro 3abesneyeHHs y BUrNSAI NeHciT No iHBanigHOCTI.
Came /11 YHUKHEHHS TakKuUX BUMaAKiB MeHcia no iHBanigHoCTi mae
npu3HaYaT1Cs i3 AHA BCTAHOB/IEHHSA iHBa/TIAHOCTI Y TEPMIH, KW €
6iNbLUMM 3a NepefbadeHunii Ha Lieit Yac y NeHCiMHOMY 3aKOHOJaBCTBI.
3 uboro npueogy H.M. KopobeHKo cyLIHO BBaXKae, WO AOLINBHUM
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€ 3aCTOCYBaHHS AMEepPEHLii0BaHOrO MiAXoay A0 TaKUX CTPOKIB 3a-
NEXHO Bif TOro, BCTAHOB/EHO iHBANIAHICTb Ha KOHKPETHWI TePMiH
yn 6e3cTpokoBo. OTXKe, NEHCito MO iHBaNiAHOCTI BHACNIAOK 3aranb-
HOro 3aXBOPHOBaHHA 15 0Ci6, AKMM iHBanigHiCTb BCTAHOBMEHO Ha
KOHKPETHUIA TePMiH, NOTPI6HO NpuU3HaYaTh 3 AHA BCTaHOB/EHHS iHBa-
NiLHOCTI, AKLLO 3a Heto 3BepHY/IMCA He NisHiLle 6 micauis, a fns ocio,
AKUM IHBa/liAHICTb BCTAHOB/EHO 6e3 3a3HaYeHHs TepPMiHY nepeornagy
—3 [IHA BCTAHOB/IEHHSA IHBaNIAHOCTI, AKLLO 3a HEl 3BEPHYNCA He
nisHiwe 12 micayis [7, c. 11]. Taki HOBOBBEJEHHS i, Ha HaLLy AyMKY,
CNPUATUMYTb TOMY, LLO YCi 0COOW, AKUM BCTAHOB/IEHO iHBaNi4HICTb,
MaTUMYTb peasibHy MOX/IMBICTb OTPMMYBATW NEHCIt0 NO iHBaNiAHOCTI
B COMifapHili NEHCIMHIN cncTeMi 3 IHS BCTAHOBNEHHS iHBaNIAHOCTI, a
TaKoX 3MOXYTb CMOKiiiHO, 6€3 3aBAaHHsA [OAATKOBOI LUKOAN CBOEMY
3[l0pOB’l0, peanizyBaTy NPaBO Ha Taky MNeHcito. Ane, Cnif, 3ayBaXu-
TW, WO Le 3HAYHO 30iMbLUNTb HaBaHTaXKEeHHS Ha BHOMXKET lMeHciliHoOro
thoHAy YKpaiHn, AKWiA i 6e3 Toro AediLnTHUIA Ha CbOTOAHILLHIN AeHb,
OCKi/lbKW MOBEPHYTU OAHOPA30BO NIIOAUHI MeHCito, Hanpuknag, 3a 11
MiICALLIB BadK4e HiXK 3a 3 Micsu.

Cnip 3a3HaunTK, WO HaA3BUYaHO aKTya/lbHUM i 60/1H04UM A1s
0Ci6 i3 iHBaNIAHICTIO € TaKOX NMUTaHHA CTPOKIB, Ha AKi BCTAHOB/HO-
ETbCA IHBANIAHICTb, OCKINbKN BOHU Yepe3 KOXXHi 1-3 poku MatoTb Mpo-
XOAMTU LOCUTb BaXKKY A9 NIOANHK, L0 Mae Npobsiemu 3i 340pOB’AM,
npoueaypy NiATBEPAXKEHHA TOTO, WO CTaH TXHbOro 340POB’A He Mo-
ninwmuecs. OCKiNbKN iHBaNiAHICTb BUHMKAE BHACIAOK CTIAKOro pos-
nafy PYHKUIA opraHi3My, BUAAETHCS, L0 NOKPALLMUTI CTaH 340P0B’S,
0C06/1MBO BPaxOBYHOUM piBeHb MEAMUMHI B Halii KpaiHi Ta maTepi-
a/lbHe CTaHOBULUE GiNbLIOCTI FPOMAAsAH, Y TEPMIH 2-3 POKMK, a TUM
Oi/lbLU 32 OANH PiK, Mai>ke HEMOXMBO. BiNbLUICTb HaYKOBLLIB BBaXKAE,
LU0 fouinsHMM Byno 6 3anpoBakKeHHs TepPMiHIB nepeornagy Big 140
5 pokiB Ta po3pob6neHHs nepeniky, B AKOMY 6 KOHKPETHO BKa3yBa/InCA
3a/1eXKHO Bif, CKNaAHOCTI 3aXBOPIOBaHHA TEPMiHW Nepeornsagy iHsani-
ais [7, c. 9].

Ha ixHt0 ayMKy, 3 04HOro 60Ky, 403BONNM0 6 YMManiii KinbKoCTi
0Ci6 3 iHBaNigHICTIO CNOKIHO BiAHOBMHOBATY CTaH 3[0POB’Sl, HE XBU-
NIOKOUNCH 3 MPUBOAY HEOOXIAHOCTI 3i6paTy yCi JOKYMEHTH, YHUKHY-

TN HEO6XiAHOCTI NOCTIHO nepebyBaTV Yy HEPBOBOMY HarpY>XeHHI Ta

OTPMMYBaTV A0AATKOBI (Di3NYHI HABAHTAXKEHHS Yy yeprax nifg KabiHe-

Tamu. 3 iHLWOro 60Ky, MeAMYHUM 3aK/1afam TakoX He MoTpibHO Oyae

yepe3 KOXKeH PiK Y1 [Ba NPOBOAUTM NEPeornaanm YMManoi KiflbKOCTi

0Ci6 i HafaBaTV TM HarnpaB/eHHs! Ha MeUKO-COLlianbHy eKcrnepTusy,

Lo 3aiiMae y nikapis gocuTb 6Garato 4acy. 13 36inbleHHAM nepiogy

nepeornsgy B 0co6u 3HMKHe HeObXiAHICTb AOCUTL YacToro nepedy-

BaHHA Ha CTawioHapi y NikapHi 419 0TPUMaHHS HarnpaBNeHHs, OTXe B

MeOUYHMX 3aK1afax AOLATKOBO 3 ABNATLCA BiflbHI MicLs.

[ns neHciiiHOro 3a6e3neyeHHs No iHBaNiAHOCTI 3MiHa TePMIiHIB
nepeornsay TakoX mMaTtume Mo3nMTWBHI HaCNiAKW: MeHcito no iHBanig-
HOCTI noTpibHO Byae mepepaxoByBaT abo MOHOB/KOBATM He depes
KOXHI 1-3 poKku, a yepe3 1-5 pokiB. AK HacNigoK, MOX/IMBOI € ONTU-
Mi3aLis pob0oTK TepuTopiasibHNX OpraHiB MeHciiHoro goHay Ykpai-
HU: 3MEHLUNTBLCA KiNbKICTb 3BePHEHb OCI6 3 IHBaNIAHICTIO, YNpaB/iH-
Hs [MeHCIMHOro hoHAY He MOBMHHI ByAYTb (PAKTUYHO Yepe3 KOPOTKi
NMPOMIDKKM Yacy 3HOBY pO3rnsjaru JOKYMeHTH, NepepaxoByBaTtu paHi-
LLIe NpW3HaYeHi NeHciT, NPUIAMaTK piLleHHs NPO MPUNUHEHHS BUM/AT,
a MoTiM NPO IXHE NOHOB/IEHHSA TOWO. YnMmana X KinbKiCTb iHBanijiB
nepectaHe 6yTW MOCTiIMHUMY BifBiLyBaYaMy TepPUTOPia/IbHUX Opra-
HiB MeHCINHOro (hoHAY, WO 3MEHLUNTL Yepru nif kabiHeTamm Ta Ha-
BAHTAXXEHHS Ha cneLianicTiB fepXaBHOro oprany [2, ¢. 153].

BucHoBku. OTXe, BaXX/IMBOK YMOBOK [OCATHEHHSA B CyCMislb-
CTBi couia/ibHOT CTabiNbHOCTI € pepopMyBaHHS CUCTEMU COLia/IbHOro
3aXUCTY, r0/I0BHOK METOHO AIKOT0 € PO3LLMPEHHS COLLia/ibHOT 6a3n ne-
PETBOPEHb Ha OCHOBI CTabiNi3alii XUTTEBOr0 PiBHA HaCeIEHHS, 3MeH-
LLEHHA TArapsa HacnigKis eKOHOMIYHMX pedhopM ANa HailypasInBiLLnX
BEPCTB HAaCe/IeHHA Ta BXMTTA BiANoBIAHNX 3aX0MiB LLOAO COoLiasibHOT
aganTauii rpoMagaH 3 isM4HNMKU Bagamm abo CTINKUMMW MOPYLLEHHS-
MU (DYHKLLIIA opraHi3my.
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MartBieHko €.11. 1o npo6aemn NeHciliHOro 3abe3neyeHHs iHBanifiB

Y cTaTTi pO3KpMBAIOTLCA YMOBU, HEOOXIAHI ANa peanisauii npasa Ha NEHCito Mo
iHBaNiAHOCTI, a came HasBHICTb Y rpoMajsiH 3 isMYHMMM BafaMy CTPaxoBOro CTaxy
HeobXiHOT TPMBaNOCTI 471 NEBHOrO BiKy Ta BiAMOBIAHO fO Ipynu iHBaNigHOCTI, WO
BCTaHOB/IOETHCA aHiii 0C06i, a TAKOX B13HAYEHI OCHOBHI MPO6IEMHI MUTaHHS AaHo-
ro BUAy NeHCIHOro 3a6e3neyeHHs.

KntouoBi cnosa: iHBanigHICTb, NEHCIA N0 iHBaNTiAHOCTI, CTPaX0BWIA CTaX, NeH-
CiliHe 3a6e3ne4eHHs, rpoOMafsaHN 3 isMYHUMM Bagamu, NOPYLLEHHAMMW (YHKLil op-
raHismy.

MartBueHko E.IM. K npo6neme NeHCMOHHOr0 06ecneyeHns MHBaING0B

B craTbe pacKpblBaloTCA YCOBUS, HEOOXOAMMbIE /19 peann3aumn npasa Ha
MEHCUIO MO WHBAIMAHOCTY, @ UMEHHO Ha/Mume y rpakbaH ¢ PU3NYECKUMU Hefo-
cTaTkamy CTPaxoBOro CTaxa HeobXoAVMMOi NPOSOMKUTENBHOCTY A5 ONpeseneHHo-
ro Bo3pacrta 1 B COOTBETCTBWM C FPYNMOi MHBANWAHOCTMW, KOTOpas yCTaHaBIMBAET-
€A flaHHOMY /ULy, a TaKke OonpefesieHbl 0OCHOBHbIe MPO6/eMHbIE BOMPOCHI AaHHOTO
B/a NEHCVOHHOIO 06ecneyeHus.

KntoyeBble €noBa: NHBANMAHOCTb, NEHCUS MO MHBANMAHOCTH, CTPaX0BOW CTaX,
MEHCMOHHOe O6ecreyeHve, rpaxaaHe € QU3NYECKUMU U3bSHAMM, HapyLUEHUAMM
(hyHKLMIA OpraHm3ma.

Matviienko I.P. Problems of the pension providing of invalids

In the article terms open up necessary for realization rights on a pension on
disability, namely presence for citizens with the physical defects of insurance
experience of necessary duration for certain age and in accordance with the group of
disability which is set to this person, and the basic problem questions of this type of
the pension providing are certain.

Keywords: disability, pension on the disability, insurance experience, pension

providing, people with physical defects, violations of the functions of organism.
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NMPOBJIEMU KPUMIHAJIBHO-
MPABOBOI, KPUMIHANBHO-
BUKOHABYOI TA KPUUMIHOMOIIYHOLI
(MPOPINTAKTUYHOI) MOMNTUNKN
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Jinxoea C.A., Libkep P.B.

NOPYLWEHHA HOPM I'YMAHITAPHOTO
NPABA (AKTYA/IbHI MUTAHHA PATU®IKALIT
PUMCBKOIO CTATYTY)

YK 343.337.4

MixXHapoiHe KpuMiHa/ibHe 3aKOHOAABCTBO Mepeabdayae Mnopy-
LLIEHHS! KPMMiHa/IbHOI CNpaBK LLOAO OCiO, BUHHMX Y BUMHEHHI cep-
03HMX NOPYLUEHb MDKHAPOAHOI0 rymMaHiTapHOro npasa.

3 Liet0 MeTO 4OTUPWM XKeHEeBCbKi KOHBEHLIT Bif 12 cepnHs

1949p.: «[Mpo NONINLIEHHS AONI MOPaHEHUX | XBOPUX Y AiOUUX apMi-
Ax» (I )KeHeBCbka KOHBeHLU,if), «[Mpo NosinLeHHs yyacTi nopaHeHux,
XBOpUX, OCI6, AKi 3a3Ha/IM KopabenbHOI aBapii, 3i cknagy 36poinHMX
cun Ha mopi» (11 XKeHeBcbKa KOHBeEHLS), «[po NOBOMKEHHS i3 Bild-
cbKoBomnosioHeHMM» (111 YKeHeBCbKa KOHBeHLis), «I1po 3axXucT uu-
BifIbHOr0 HaceneHHs nif Jac BiHW» (IV YXXeHeBCcbKa KOHBEHLis) Ta
[JofaTtkoBuii NPOTOKON A0 XKeHEBCbKMX KOHBEHLiIN, SKNIA CTOCYETLCA
XKEPTB MiXKHapOAHUX 36poiiHMX KOH(NiKTIB (MpoTokon I) Big 8 veps-
HA 1977p., [oAaTKoBWiA NPOTOKON A0 YKeHeBCbKMX KOHBEHLN, Lo
CTOCYETbCS 3aXUCTY XKEPTB HEMIDKHAPOAHUX 306POAHMX KOH(MIKTIB
(Mpotokon 1) Big 8 uepBHs 1977p. 3060B°43yH0Tb AepXKaBU Nepeada-
YMTU B HaLiOHa/IbHOMY 3aKOHOZABCTBI HOPMU 3 METOHO 3a6e3MeyeHHs
BIAMOBIJHNX KPUMiHA/IbHUX CaHKLLI/ 3a MOPYLUEHHS MiXKHApOAHOro
ryMaHiTapHOro npasa. BignoBiganbHiCTb (i3nyHMX 0Ci6 3a MiXKHa-
POAHI 3M0YMHM HavacTille HACTae 3a YMOBM, WO TX 3M04YUHHI Aii
MOB’A3aHi i3 3/104YMHHOKD [iSNbHICTIO AepxxaBu. OQiuliliHWMiA cTaTyc
0co6u (rnasu fepxxasu, ypsagy TOLLO) He 3BifIbHSE 1T Bif KpUMiHa/IbHOT
BiAMNOBIfaNbHOCTI. 3arajibHOBM3HAHOK € HOpPMa BUPOKY HiopHGep3b-
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Koro TpubyHany Big 1>X0BTHS 1946p. L1040 TOr0, WO 3104UHN NPOTH
MiD>KHapPOLHOr0 npaBa BUNHAKOTLCA NOAbMU, & He abCTPaKTHUMM KaTe-
ropisiMu, i INLLIE LLNSIXOM NOKapaHHS OKPEMIX 0Ci6, SKi BUMHWMN TaKi
3M104YMHN MOXYTb OYTW BMKOHaHI MONOXEHHA MiXKHapPOAHOro npasa.
MpvHUMN Mi>KHApOAHOTO Mpasa, fKe B OKPEMMX BUMAAKax 3axuLLae
npeAcTaBHMKA AepXKaBu, He MOXKe ByTW 3aCTOCOBaHWI A0 AisHb, AKi
3aCy/DKYIOTLCS K 3/104MHHI 38 HOPMaM Mi>XXHapOAHOro npasa. Y CT. 86
[Jopatkosoro npotokony | 4o XXeHeBCbKMX KOHBEHLI nepefdadveHo,
LLIO TOV (haKT, L0 MOPYLLUEHHS 6YN0 BYMHEHE MNiferno 0coboto, He
3BifIbHAE 1T HAYa/IbHWKIB Bif KpUMiHaNbHOT abo gucLmniiHapHoT Bif-
NOBiAa/ILHOCTI Y pasi, KON BOHW 3Ha/IW, L0 MatoTb Y CBOEMY PO3MO-
PSAMKEHHI iHopMaLLito, SKa MOBUHHA HafaBaTh iM MOX/MBICTb AiATH
BMCHOBKY B 06CTaHOBL, LU0 iCHyBa/1a Ha TOW Yac, Lo Taka nignerna
0c06a BUMHSE 200 Mae MicLle BUMHWUTM MOAiIOHE NOPYLLEHHS, i AKLLO
0c06a HaYa/IbHNLBEKOMO CKMafy He BXM/a BCiX MPaKTUYHO MOX/IUBUX
3ax0fiB y Mexax CBOIX MOBHOBXXEHb ANS BiABEPHEHHS ab0o Npunu-
HEHHS TaKoro MopyLLEHHS.

OkpiM XXeHeBCbKMX KOHBEHLIi 1949p. YKpaiHa CboroaHi npuea-
Hanacs 40 KoHBeHUiT «[po 3aXMCT Ky/bTYpHUX LiIHHOCTEN Ha BuUMa-
[OK 30pOiHOro KOH(NiKTy» Big 14 TpaBHa 1954p., KoHBeHUii «[po
He3aCTOCyBaHHS CTPOKY [aBHOCTI [0 BOEHHUX 3/104MHIB i 3M10UMHIB
npotu 6e3nekn nogctea» Bif 20 nuctonaga 1968p. 20 ciuHa 2000
poky YkpaiHa nignucana CrtatyT MiKHapO4HOro KpUMiHaIbHOMo
cyLy, YTBOPeHUIA piLleHHAM [unioMaTUyHOT KOH(EepeHLiT NOBHOBaX-
HMX NpeACTaBHUKIB Mig erigoto OpraHisauii O6’egHaHnXx Hauin 17
nvnHsa 1998p. (PUMCbKMIA cTaTyT).

Y BucHoBKy KoHcTuTyuiiiHoro Cyay YkpaiHu y cnpaBi 3a KOH-
CTUTYLiHUM nofaHHAM [pe3uaeHTa YKpaiHu Npo HafJaHHS BUCHOB-
Ky wWwoao signosigHocTi CratyTy MiXKHapo4HOro KpYMiHa/IbHOro
cyay KoHctutyuii YkpaiHm (cnpaBa npo Pumcbkuin CtatyT) Big 11
nunHs 2001p. BKasaHo, L0 BCTAHOBMEHHSA BifMnoBiganbHOCTI 3a BUK-
HeHHA 6ifbLIOCTI 3M104MHIB, MepeabavyeHNX PUMCbLKMM CTaTyToOM, €
Mi>KHapOAHO-NPaBoOBUM 3060B’A3aHHAM YKpaiHu (6arato i3 HUX - 3a-
[IOBrO 10 HabyTTS YUMHHOCTI KoHCTUTYL et YKpaiHu). Lle KoHBeHUis
«[po 3ano6iraHHs 3N104MHaM reHouuay Ta NoKapaHHA 3a HbOro» Bif,

9 rpygHsa 1948p. (Habyna unHHOCTI 15 noToro 1955p.), Yotupm XKe-
HeBCbKi KOHBeHLiT Big 12 cepnHs 1949p. (Habyna YUMHHOCTI 3 CiyHs
1955p.), KoHBeHLis «[Mpo 3aXUCT KyNbTYpHUX LHHOCTEN Ha BWNa-
[IOK 36pOHOr0 KOH(NiKTY» Bif 14 TpaBHA 1954p. (Habyna YMHHOCTI
6 nunHa 1957p.), MixKHapoaHa KoHBeHL i «[1po nonepekeHHs 310-
4MHY anapTeigy Ta nokapaHHsa 3a Hboro» Big 30 nuctonaga 1973p.
(Habynm ynHHOCTI 18 nunHa 1976p.), KoHBeHuia «IMpoTn KaTyBaHb
Ta iHLWMX XXOPCTOKUX, HENOACLKUX ab0 TaknX, WO NPUHUXKYIOTL Tif-
HICTb, BMAIB MOBOMKEHHA Ta nokapaHHsa» Bif 10 rpyaHa 1984p. (Ha-
6yna YMHHOCTI 26 yepBHsa 1987p.).

Y KK ¥YkpaiHn Mictutbca po3gin XX «37104MHU NpoTU MUpY,
6e3neky MOACTBA Ta MIXXKHAPOAHOrO npasonopsaaky». OfHaK He BCi
3M104MHN, SIKi nepefdayaloTbes BigMOBIAHMMW Mi>KHAPOAHO-MPaBO-
BVMW aKTamm i, 30KpemMa, XXeHeBCbKMMM KOHBEHLisMY Ta JogaTtkamu
MPOTOKOMAMWN [0 HUX AIK CEPMO3Hi MOPYLUEHHS MDKHAPOAHOro ryma-
HiTapHOro npasa, IMM/IEMEHTOBaHI Y MOBHOMY 006CA3i Y BiTUM3HAHE
KpVMiHa/lbHe 3aKoHofaBcTBO. Hacamnepes, y cT. 438 KK YkpaiHu
«[opyLUEeHHSA 3aKOHIB Ta 3BMUYaiB BiliHW» nepefdayeHa BignoBigaib-
HICTb NnLLe 3a AesKi i3 HUX ([0 TOro X, BITYM3HAHWIA 3aKOHOAaBeLb
BUKOPWCTaB BNacHi geiHivii), xou gucnosunuia wiel ctarti Mae 6naH-
KEeTHWIA xapakTep, LLL0 3HAXOANTb CBili NPOSIB Y TEPMIHOMOTiYHOMY 3BO-
POTi «... iHLI MOPYLUEHHSA 3aKOHIB Ta 3BMYaIB BiliHW, NepeadadeHnx
MiDKHapo4HUMW OroBOpamu, 3rofa Ha 060B’A3KOBICTb AKMX HajaHa
BepxoBHOtO Pagoro YKpaiHu». Take MOMIOXKEHHA € ABHO HeaocTar-
HiM 14 TOro, LWo6 BBaXKaTM HOPMU MiXXHAPOAHOrO Npasa MoBHICTHO
iMMNEMEHTOBAHUMMN Y BITYUM3HSIHE 3aKOHOAABCTBO, TUM OiflbLue, LIO
HOPMW MiXKHapOAHOIO MnpaBa BXe He 0OMEXYHOTb BifiNoOBiAaNbHOCTI
0Ci0, SKi BUMHWMN 3T0MUHW NILLIE MNif Yac BOEHHMX AiiA.

OkpiM TOro, BUHMKAE KONi3is MiXK HOpMamu BignosigHux KoH-
BEHLIi Ta HOPMOIO, AKi MicTaTbea y 4.l cT. 2 KK YKpaiHu, B siKili
3a3HAYaETHCA, LU0 NiACTaBOK KPUMIHAILHOT BiAMOBILANILHOCTI € BUM-
HeHe 0Cc060I0 CyCnifibHO HeGEe3NeYHOro AisHHA, ke MICTUTbL CKNaf
3n04mHy, nepepbadeHnin KK YkpaiHu. Lis Hopma 3akpintoe ogvH i3
HaMBaXXMBILLMX MPUHLMMIB KPUMIHA/IbHOIO MpaBa, 3rifHO 3 SKUM
«6€3 3aKpiN/IeHHs B 3aKOHI HEMaE 3M04MHY, HEMa€E NMoKapaHHsA». Xoua
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B TOi Xe 4yac, KK YkpaiHun nepepdaqac NpuHLUMN YyHiBEPCASbHOI
IOPUCAMKLIT LLOAO MOPYLUEHb, YUMHEHUX iHO3eMUAMU i nepefbave-
HUX Y MiXKHapOAHUX JOroBOpax.

KOHCTUTYLiHWIA cyn YKpaiHM Y CBOEMY BUCHOBKY Bif, 11 nunHs
2011p. (Cnpasa Nel - 35/2001) Bu3HaB PuMcbkuid cTaTyT MiXKHapos-
HOrO KpUMIHaNbHOIO Cydy, MiAnucaHuii Bif iMeHi YKpaiHu 20 ciuHs
2000p., TaknM, WO He Bignosigae KoHCTUTYLiT YKpaiHn. Ocobnmsa
yBaray LbOMY BUCHOBKY NpuAineHa BignoBiganbHOCTi BUCOKOMOCa-
[I0BLLIB, IKi BUMHWAN 3N104MHW, LLIO NigNaaatoTh Nif topucamkLito Mix-
HapOAHOr0 KpUMiHaNbHOro cydy. 30KpemMa, BKa3yeTbCs, L0 3rifHO i3
4aCTUHOK Apyroto CT.25 KoHCTUTyLiT YKpaiHn rpomMafsaHnH YKpai-
HM He MOXe OyTW BuAaHWi iHWIN aepxasi. MyHKT 1cT. 89 cTartyty
nepefbavae, Wo MiXXKHapOAHWIA KpUMIHANIbHWI CY[, MOXKE HanpasuTu
MpOXaHHs NPO apeLUT Ta nepeaady 0cobun pasom i3 BignoBigHUMMN Ma-
Tepianamm 6yb-Kiil Jep>xaBi, Ha TepuTOpIi AKOI NepedyBac LS 0co6a,
| 3BEPHYTWCA [0 L€l AepXaBu 3 NPOXaHHAM Npo CniBpobiTHALTBO B
Ti apewTi i nepegavi. Jep)xaBu-y4acHuLi BIgNOBIAHO 40 npoueaypu,
nepefb6ayeHol X HalioHaSlbHUM 3aKOHOAABCTBOM, BMKOHYHOTh Take
npoxaHHa. Ha gymKy cy6’eKTa npaBa Ha KOHCTUTYLiHE NofaHHs
(B maHomy BunagKy, Ha gymKy lMpe3ungeHTa YKpaiHu) Le MosIoXeH-
HA PUMCBKOro CTatyTy CynepeyuTb MOMOXKEHHIO CT. 25 KOHCTUTYLiT
YKpaiHu.

Mo-cyTi, y PUMCbKOMyY CTaTyTi iAeTbCs Mpo MPUTArHEHHA [0
KpVMiHa/IbHOT BiANOBiJabHOCTI OCi6, AKI KOPUCTYHOTLCA HeaoTop-
KaHHICTTO - HapofHi fenyTaty YKpaiHu, INpe3ngeHT YKpaiHu, cyasi.
Tak, Ui 0cobu NignAraloTb NOKapaHHIO 3a TaKi 3/104MHN, 5K, Hanpu-
Knag, reHouus, ane TYT >Ke BKa3yeTbCA, L0 0Co6U, L0 KOPUCTYHOTLCA
npaBoOM HefOTOPKAHHOCTI, MOXYTb OYyTV MPUTATHYTI 0 KPUMIiHa/b-
HOT BiNOBiJaNbHOCTI 3a HaLiOHa/IbHUM 3aKOHOAABCTBOM. [0 peui, i
3a reHouma, i 3a 3aKNNKKN A0 BilAHW, i 3a iHLLI 3104MHM NPOTU BAACHOT
Jlep>kaBu i i Hapogy, ane ysBUTK CbOrOAHI TaKy CUTYyaLlit0 Haf3BUYail-
HO B&XXKO i Npo6nemMaTMyHO. Bei BMCOKONOCAAO0BLi, AKUX 6 MOXHaA
Oy/10 3BMHYBATUTM Y 3/104MHAX NPOTU B/IACHOTO HAPOLY Ta MiXKHApOA-
HOro MPaBoMNoOpPAAKY € HEAOCSHKHUMUN O HaLiOHA/IbHUX CYL0BUX Op-
raHie. Te )X MOXXKHa CKasaTu i NPo KePIBHMKIB CYyCiAHbOT AepXKaBu, SKi

CMPAMOBYHOTb 3yCWU/NA HA 3HULLEHHSA YKPAIHCbKOr0 HapoZy i, Mo-CyTi,
BUMHSAKOTb KPUMiHASbHI 3/104MHK, BiANOBIJaNbHICTL 3a AKi Nepef6a-
YeHa AK B HaLiOHa/IbHOMY 3aKOHOZABCTBI, TaK i B PUMCbKOMY CTaTyTi.

TyT gopeyHo 3ragatu cnpasy Cno6ogaHa Minowesnya. Y 1999
poui OOH i HATO 3BMHYBaTU/IO MOrO y BINCLKOBUX 3/7104MHAX, MO-
pyLUeHHI YXeHeBCbKOI KOHBeHLiT Ta reHouugi. Cepbito 6ombapay-
Basla asiauis HATO. Y TpaBHi 1999 poky [aasbkuii TpubyHan ans
KOMMLWHBLOT KOrocnasii BUCYHYB 3BMHYBayYeHHS MPOTY KOMULIHBLOTO
npe3ungeHTa KOrocnasii CnobogaHa MunoLueBnya B CKOEHI BICHKO-
BUX 3104MHIB Y KocoBo B 1999 poui. MunowleBnya i HoTMPLOX BU-
LMX KOrOCNaBCbKMX KepiBHUKIB 06BMHYBAYeHO 3a N’ATbMa MyHKTamMu,
KBai(PikOBaHVMW AIK 3/104MHW NMPOTY NIIOACTBa — BOMBCTBA, Nepeci-
[lyBaHHS 3 MONITUYHMX, PACOBUX i pPeniriiHMX MOTUBIB, AenopTaLlii
—1i M0 OAHOMY MYHKTY, KBaNiPiKOBAHOMY fIK MOPYLUEHHS 3aKOHIB i
3BMYaiB BillHW. Y 00BUHYBa/lbHOMY BMCHOBKY MOBWOCSH, LWO, 3Ba-
)Karouu Ha IXHE BMCOKE KOMaH/He CTaHOBWLLE, BULLEHA3BaHIi 0Co6u
0CO6WCTO BiAMOBIfANbHI 38 MOPYLLEHHS MDKHAPOAHOrO NyMaHiTapHo-
ro npasa. ¥ 06BVHYBa/lbHOMY BMCHOBKY 3a3HayeHo, WO 3 1 CiuHA Ao
KiHUs TpaBHA 1999 poky 36poWiHi cunv Ta noniueicebKi nigposainn
CPHO, noniujsa Cepbii Ta cepbCbKi HaniBBIACLKOBI (POPMyBaHHS, AKi
nepebysasnn nif KOHTPOSeM 06BUHYBAYEHUX, CMifIbHO NMPOBOAUIN B
KocoBo cepito LIMPOKOMACLUTAOHUX CUCTEMATUUYHUX HanafiB Ha Ha-
CeneHi nepeBaXkKHO aibaHUAMMN MiCTa i1 cena. Y 3B’A3Ky 3 LM, 3rigHO
3 00BMHYBa/lbHUM BWCHOBKOM, OOBMHYBayeHi HecyTb BifnoBifanb-
HIiCTb 3a BUIHaHHA 3 KOcoBO 6/1M3bK0O 750 TUC. €THIYHMX anbaHLuiB,
L0 CTAHOBUTL Maike OfHY TPETUHY BCbOro a/baHCbKOro Hace/eHHs
Kpato. Kpim TOro, tucadi anbaHuis iHTepHoBaHO B camomy KocoBo,
HeBifiOMe YMcno iX youto. MunolieBmya Ta iHLLNX KEPIBHUKIB KpaiHK
3BMHYyBayyBa/IM Y BOMBCTBI KOHKpeTHUX 340 0cCib, iMeHa SKUX Has-
BaHO B A0fATKY [0 3BMHYBayeHHd. 1 KBiTHA 2001 poky Mwusowesu-
ya 3aapeLUToBaHO BifMOBILHO [0 HroC/1aBCbKOr0 3aKOHOAABCTBA 3a
3BMHYBAYEHHAM Y CKOEHHI KPVMIHa/IbHUX 3/104MHIB (3/10BXVBaHHA
CNY>K60BVM CTAHOBULLEM | 06’€AHAHHSA B IPYNu 41 CKOEHHA KPUMI-
Ha/TbHWNX 3/104MHIB).

28 yepBHs 2001 poky KonumwiHLOro npesmaeHTta Korocnasii Cno-
6ogaHa MunolieBnya nepegaHo aasbkomy MidkHapoaHOMY Tpuoby-

229

NILVLID XUNDOMAVH MUHJISE



3BIPHNK HAYKOBUX CTATEWN

Hany no KonuwHin Korocnasii (MTKHKO) i nepeBefeHO Y B’A3HULIO
OOH y lMaasi. 3 nmnHa 2001 poky Bigbynacs Moro nepua 3ycTpiy i3
cynpamm MTKHO. Big nocnyr agBokaTis eKc-npe3unaeHT BigMOBUBCS,
3aBMBLLIN, LLIO ["aa3bKWii Cy/] HE3aKOHHWIA i BiH 1A0ro He BM3Hae. Cyno-
BUIA NpoLiec noyasca 12 notoro 2002 poky.

3n04nHK, B AKNX 06BMHYBaYeHo C. MunoLLeBMYa Ha OCHOBI 1i0ro
0COBUCTOI Bif4NOBIAabHOCTI:

- bocHig i MepuerosmHa, 29 3n0unHis 3 1 cepnHa 1991 poky
no 31 rpyaHa 1995 poky. eHouma: MacoBi BOMBCTBA OOCHICHKMX
MYyCy/nbMaH | XopBaTiB (CTpaTta [AeKiIlbKOX T1UCAY MycynbMaH y Cpe-
OpeHunui B nunHi 1995 poky), CTBOpPeHHs KoHuTabopis (65m3bko 50

Ha TepuTopii BOCHIT), HacU/IbHULIbKE MepecesieHHs binbLl Ak 250 Tuc.
ocio;

10 3M04MHIB NPOTWU NIOACTBA: MEepPec/ifyBaHHA Ha NONITUYHO-

My, HaLiOHalbHOMY ¥ peniriiiHomy r'pyHTi, BOUBCTBa, TOPTYPU, aHTK-
rymMaHHi Aii, He3aKOHHE YB’A3HEHHS;

- 8 nopylleHb YKeHeBCbKMX KOHBEHLiN 1949 poKy: BOMBCTBA,
CMPUYMHEHHA CTpaXAaHb, HEBUMNpaBAaHi PYHYBaHHS, MNCYBaHHS
MaiiHa;

- 9 nopylleHb 3aKOHIB i 3BUYAIB BEAEHHS BiliHW: BapBapCbKe
PYViHyBaHHSI HaceneHuWx NyHKTIB (06¢Tpin Capaesa), pyliHyBaHHA i
3aBfjaHHA 36UTKY iICTOPUYHUM Nam’ATKaM, NPUBIACHEHHA MaiiHa, Ha-
naj Ha MUPHUX XXUTENIB.

Y 3B’A3KY 3 MOFipLUIEHHAM CTaHy 3[0pOB’s npouec Haa Cnobo-
faHoM Mwnolwuesnyem nepepnsasiv 22 pasu. BiH knonoTas npo ni-
KyBaHHS1 B Pocii, 3asaBuBLUM, WO NiKapCbKi 3axoau, 3p06/eHi B MicLi
YTPUMaHHS, pe3ynbTaTy He Janu il HOCKUW CYTO NOBEPXHEBUIA Xapak-
Tep. TpubyHan BigMOBMB OMY, MOTVBYHOUYM BiMOBY TUM, LLO MOCK-
NaHHA Ha XBOPOOY € NviLle NPUBOAOM AN TOro, LWo6 cxoBaTucs Bif
cyny. 11 6epesHs 2006 poky CnobogaHa MunoLuesmnya 3HainjeHo Mep-
TBWM Y CBOI1 Kamepi y B’A3HULi Maa3bkoro TpubyHany. BiH nomep Big
cepueBoro Hanaay. 14 6epesHs 2006 poky Mi>KHapoaHWUIA KpUMiHab-
HWIA TPMOYHan Ans KonuiiHboi KOrocnasii 3akpuB cnpaBy CnobogaHa
MwunoLuesunya.

CrartTeto 88 NpoTokony | 40 XKeHeBCbKMNX KOHBEHLLi BCTaHOB/e-

HO, LLO (haKT BUMHEHHS NOPYLUEHHS Mig/1ersol 0cobo He 3BiIbHAE
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T HaYaNbHWKIB BijJ KpUMiHaNbHOI a0 AMcUMNAiHApPHOT BiANOBiaaNb-
HoCTi. Lle nofoXeHHA gae MOXIUBICTb BiJOMOMY (PaxiBLO y ranysi
BUBYEHHA NPO6/eM KpUMiHaIbHOT BiAMOBIAASIbHOCTI 3@ NOPYLUEHHS
rymaditapHoro npasa B.Il. ba3oBy CTBepmKyBaTW, WO BYMHEHHS
NignernMMmn cepiio3HOro MOpYLUEHHS MiXXKHApPOAHOr0 rymaHiTapHoro
npasa He 3Bi/IbHAE Oro KoMaHaupa (HavyanbHUKa) Bif 0COOUCTOI Bij-
nosigansHocTi [1, c. 19].

Mepen YKpaiHOH CbOrofHI MocTana ceprio3Ha npobnema 3acTo-
CYBaHH$1 HOPM Mi>XXHapPOAHOr0 3aKOHOAABCTBA Mifl Yac BHYTPILLHLOIO |
30BHILLHBOr0 KOH(NIKTIB. My BBaYKaEMO, LLLO HETOUHICTb MepeKnagy,
HEernoBHa iMMIeMeHTaLis HOPM Mi>XKHApPOLHOro npasa B HaLiOHasIb-
He 3aKOHOAABCTBO, B OKPEMUX BMMafKaxX fBHI KOMi3ii MK HOpMamm
MIDDXHAPO/AHOr O i HalioHa/IbHOro MpaBa NepeTBOPOOTL 3aCTOCYBaHHS
HOPM >KEHEBCbKMX KOHBEHLi Ta iHLWMX MiXXHApOAHMX HOPM ryma-
HiTapHoro npaeay opMasbHICTb. Xo4a B CYKYMHOCTI Lji aKTu yTBO-
PIOKOTb MiDKHApOAHE ryMaHiTapHe NpaBo K CaMOCTINHY rany3sb MiX-
HapofHoro ny6nivyHoro npasa (jus in bella), ke Bigpi3HAETLCA Bif
npaBa Aep>kaBn Ha BefeHHs BiliHK (jus ad bellum) i Big KomniekcHoOT
rasysi npa.a, sika CBOIM NPeAMETOM Ma€ BUBUYEHHSA NPas SIOANHUN AK
3arasibHocouiasibHOro (heHomeHa (npa.o npas NtoAMHK). Kpim Toro,
BignosigHo o n. 10 Mpeambynu i cT. 1 PumcbKoro cratyty MikHa-
POAHOro KpUMiHanbHOro cyay [2] BiH LOMOBHIOE HaLiOHa/bHI opraHn
KpMMiHanbHOT tocTULiT, MiXKHapOAHWIA KpUMiHANbHWUIA cyf 3AIACHIOE
CBOKO HOPUCAMKLIIO 32 MPUHLMNOM KOMMIIMEHTAPHOCTI, TO6TO KO/
[lep>kaBa He BO/IOfi€ OPUCAMKLIEID LOAO NEBHONO 3/104MHY, He 6axKae
abo He3faTHa BECTU PO3C/ifyBaHHS, NOPYLUMTU KpUMiHa/bHE nepe-
CNiflyBaHHS NEBHUM YMHOM. MPUYNHIN LBOrO MOXYTb 6YTU SK 06°€K-
TUBHI, TaK i NONITMYHOro XapakTepy. CbOrofHi NPakTUYHO BCi 0CObMK,
AKI BUMHUAW 3/104MHW MPOTK YKPATHCHKOT [epXaBu | YKpaiHCbKOro
HapoAy € HeJOCSHKHVMU AN HaLiOHa/IbHUX MPaBOOXOPOHHMX opra-
HiB. Afe cnif BigMiTUTK, WO i YKpaiHa CbOrOAHI He roToBa npeg’sas-
NATU 06BUHYBAYEHHS | NpUTAraTy 40 KpMMiHa/IbHOIT BiAMNOBILa/IbHO-
CTi TaKmx ocib.

Lle nopomKxye NpakTUKy MoABiiHMX CTaHZApTiB LOAO MPUTSAr-
HEHHS 0 KpUMiHaNbHOT Bi4NoBiAa/IbHOCTI OCi6, SiKi BUMHWAM Cepii03-

Hi MOPYLLEHHS ryMaHiTapHOro npasa.
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AHani3 NonoXKeHb PUMCBKOro CTaTyTy Bifobpaxae Te, Lo MidKHa-
pofHa cucTeMa 3axXMCTy Npas OAUHWN fILLE BU3HAYAE MiHIMa/IbHUi
ctaHaapT. Mpu UbOMY GiNbLLICTb 3/104MHIB, 3a SIKi BCTaHOB/IEHA Bifl-
NOBIA&/IbHICTb Y PUMCbKOMY CTaTyTi NIEXXWUTb NEPEBAXKHO Y MOLLM-
Hi jus cogens, TO6TO iMNepaTUBHUX HOPM MIXHAPOAHOr0 Mpasa, AKi
JepXxaBa He MOXKe MepernsgaT B 04HOCTOPOHHLOMY MOPAAKY | TUM
GinbLe TX nopyLuysatn. AZLpecatoM PUMCLKOro CTaTyTy € nocagosi
0co0u, AKi NiJo3PHOHOTLCA 860 BUMHWUIIN 3/I04UHU MPOTU JIOAAHOCTI i
MUpY. Y TaKuii cnoci6 B HalioHaNbHWIA NPaBOMOPSAA0K BKIHOYAKOTLCS
MiDKHapOAHi MexaHi3Mu BifnoBigabHOCTI BUCOKOMOCAAO0BLB, AKi B
CWY KOHKPETHUX MONITUYHUX 06CTaBUH 6/10KyBain i 6NOKYHOTb Ha-
LlioHa/bHI 3aC06M KpUMiHaNbHOT KOCTULIT.

AKe 3a YMOBU paTudikauii PMMCbKOro ctaiyTy Hi JleoHig Kyu-
Ma, Hi BikTop AHyKoBWY, Hi BiTaniii 3axapyeHKo (YKpaiHCbKWiA aep-
YKaBHWIA cny»boBeLb, Bi3HECMEH, KOMWLLIHIA ronosa [epXaBHoi no-
[IaTKOBOT CMY>KOM YKpaiHW Ta MiHICTP BHYTPILLIHIX cripaB YKpaiHn), Hi
Lifna HM3Ka HLLIMX BUCOKOMOCAAO0BLiB He A03BONSNN 6 COBI BUMHUTK
HM3KY AisiHb, Ki TAKOXX € CBOEPIAHOO CKMaA0BO0 MOAil, MOB’A3aHNX
i3 MaitgaHom —2004p. i MaiigpaHom —2013-2014p.p. Ta NigpvBom
TepuTOopianbHOI LiNiCHOCTI YKpaiHn y ABTOHOMHI Pecny6niui Kpum
Ta Ha Cxoai YKpaiHn. [1o Takmx ocib cnif TakoXX BiAHECTU CbOrof-
HILLIHIX camonporonoweHnX KepiBHUKiB y Kpumy, B [JOHeLpbKil Ta
NyraHcbkili 06nacTax.

CucTema HauioHabHOT Ta MiXKHapoAHOT KPUMiHaNbHOT KOCTULLIT €
LiSIKOM KOMMNAIMEHTapPHMU iy CBOI B3aEMOZIT BOHU MOXYTb 3a6e3-
neuynTn A0BONI AIEBWIA 3aCNiH NPOTK 3M10BXMBaHb 3 GOKY BUCOKOMO-
CafloBUiB, WO € HEBIJ’EMHNM €/1leMEHTOM CY4aCHOr0 KOHCTUTYLiOHa-

nisamy, 30kpema, military democracy (gemokparii, 34aTHOT 3axuLwaTi).

Mpuknagom Toro, WO MiXKHapoAHa criflbHOTa BCE X Mae focTar-
HbO MOX/IMBOCTEN MOKapaT¥ MiKHAPOAHWUX 3/104MHLIB, € PilleHHS
Mi>kHapo4HOro TpubyHany no KonuwWwHii Korocnasii. Tak, y pe3osnto-
it Pagy besnekn OOH Ne 827/1993p. w00 3acHyBaHHA MiXXHapoS-
HOro TpubyHany Afia CyfoBOro nepecnifgyBaHHa ocib, Bignosijanib-
HUX 3a CEpii0o3HI MOPYLLUEHHA MDKHAPOAHOro ryMaHiTapHOro npasa,
BUMHEHMX Ha TepuTOpIT KoNMWHLOI KOrocnasii 3 1991p., [3] 6yno nig-

TBEPPKEHO, LU0 LUIMPOKOMACLUTaBHI NOPYLUEHHA MiXXHAPOLHOr0 ryma-
HITapHOro NpaBa € 3arpo30H 415 MiXKHAPOAHOro MUpPY Ta Ge3neKu.

TeHAeHLIA 40 3HUKHEHHS NPUHLMMOBUX BiAMIHHOCTEN MiDK MiX-
HapOLHVMU Ta HEMIXHAPOLHVUMU 36POAHUMK KOH(MNIKTaMK Cnpuse
PO3LUMPEHHIO CEPU PEryntoBaHHA MIDXKHAPOAHOrO rymaHiTapHoro
npaBa, 36/IM>KEHHS 1A0ro 3 MpPaBOM NpaB MHOANHK, LU0 3HAWMLLIO CBOE
NiATBEPMKEHHS B pileHHi MiXHapoLHOro TprbyHany no KOMMLLHIN
FOrocnasii y cnpasi Aylwko Tagiva ( AKUiA CNY>XMB Ha Harnsgavem
KOHLEHTpaLiiHoro tabopy «OMmapcka» B MiBHIYHO-3axifgHiin BOCcHiT
i 06BMHYBa4yBaBca N0 12 MyHKTaM B MOPYLLUEHHI XXeHEBCbKOI KOH-
BeHUiT Ta No 10 nyHKTam 3a 3/104MHU NPOTU NHOAAHOCTI | NOpYLUEH-
HS 3BMYAiB i 3aKOHIB BEAEHHS BiilHW, BUMHEHI B paiioHi lMpueaop,
BK/OYatoum Tabopn Omapcka, Kepatepm i TpHoMNone) Big 2 »OBT-
HA 1995p. Ta pesomouii Pagn Besnekn OOH Big 13 ceprnHa 1992p.
Ne 771 womo BocHii i MepueroBuHn. MixHapoaHuiA TpubyHan no
KonuwHin KOrocnasii y cnpasi Aywko Tagiya AilALLIOB BUCHOBKY,
Lo 6arato MpUHUMNIB, fKi 3aCTOCOBYBa/IMCA Mif Yac MiDKHApPOLHUX
36pONHNX KOH(AIKTIB, 3apa3 NOCTYNOBO NepeTBOPIOKTLCA Y NPaBOBI
HOPMM Ta IMNIEMEHTYIOTbCA Y 3aKOHOAABCTBO. Pe3ontouis besneku
Paan OOH (Yeprosa gonosiab MeHepanbHoro cekpetaps OOH Ha Bu-
KOHaHHS pe3ontouin 757 (1992p.), 758 (1992p.) i 761 (1992p.) Paaw
Besnekn OOH) Big 13 nunHa 1992p. Ne 764 CTOCOBHO HOr0C/IaBCbKO-
ro KOH(QMIKTY TaKOX CNpsiMOBaHa Ha CTUPaHHSA MeXi MiXK BOEHHMMM
37104MHAMK | aHANOTYHUMM AISHHAMM, BUMHEHUMMU Mif Yac 36poHNX
KOH(NIKTIB HEMIDXXHAPOAHOI O XapaKTepy.

MpuHUMNK, 3aKpinneHi B XXeHEBCbKMX Ta Maa3bKMX KOHBEHLLIsIX
(rymaHiTapHe npaBo MOXKHa YMOBHO NOAINUTY Ha ABI nigranysi - npa-
Bo Naaru, sike 06MeXXye BOKOKOYI CTOPOHM Y BUOOpI 3ac06iB i MeTOAIB
BeJEHHS BOEHHWX AilA, i TpaBo YKeHeBN - HOPMU IKOTO CrpsiMOBaHi Ha
3axXUCT 0Cib, AIKi He yyacTb abo NPUMUHWUAM YYacTb Yy 60M0BUX Aiax, a
TaKOX Ha 3aXMCT Ky/bTYpPHUX LiHHOCTEN i MaitHa), B CTaTyTax ad hoc
MiDKHapOAHUX BOEHHUX TPUOYHANIB Ta B MiXKHAPOAHUX HOPMATUBHUNX
akTax, Lo pery/orTb BignoBifaibHICTb 0OCi6, SKi 6epyTb yyacTb Y
MDXHaPOAHUX | HEMDDKHaPOAHNX KOH(NiKTaxX. Hanpuknag, Taki npuH-
umnu 3actocosysanmcs wono lMpesungeHta CepbebKoi Pecnybniku
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i KOMaHZyBava Ti 36poliHMX cun nig Yac KoHgniy y bocHii (1992-
1995p.p.), Konm Kamepa nepLuoi iHcTaHuiT MiXkHapogHOro TpmbyHa-
Ny No KOAWLWHIMA KOrocnasii nocTaHoBua, Wo PagosaH Kapamkuy
(cepbebKuiA NOMITUK, KONWLWIHINA npe3ungeHT Pecny6nikn Cep6CbKoi
B BocHil. MiXXHapoaHWin KpUMiHanbHWIA TpubyHan y crpaBax Ko-
NULLHLOT HKOrocnasii 3BMHYBauye Kapamkuya y CKOEHiI BIICbKOBUX
3/I0MMHIB Ta reHoumay Ha TepuTopil KonnwHboi Korocnasii. 3 1995
p. 3HAX0AMBCA Y PO3LLUYKY, apeluToBaHuid 21 nunHsa 2008 p.) i Patko
Mnaguny (KONMLWLHIA cepbebkuid reHepan FOHA, 3rofomM HavaibHUK
wraby Biicbka Pecny6nikm Cep6ebkoi (1992-1995). Y 1996 poui
Mnaguya nopsa 3 iHWKMKU KepiBHUKamMn Pecny6niku Cep6CbKoi 6yno
3BMHYyBa4eHO Maa3bkum Mi>kHapoLHUM TPUOYHaIOM Y CKOEHHI BOEH-
HUX 3M10YMHIB | reHoumai y 3B°a3Ky 3 0b6noroto Capaesa, B pe3y nbTaTi
AKOT 3arMHyo0 61mM3bKo 10 TUC. OCiB, a TaKoX Y 3B’A3KY 3i 3HULLEH-
HAM NoHaf 8 TMC. YONOBIKIB i NiANITKIB Y0N0BIYOT CTaTi B MUNHI 1995
poKy B CpebpeHuLLi. oro apeluT € oAHieto 3 nepefymoB Ans BCTyMy
Cepbii B CBpocoto3. Micna NATHagUATUPIYHOMO YHUKAHHS CYA0BOr0O
nepecnifysaHHs, 26 TpasHa 2011 p. Mnagnya 6yno cxonseHo cuna-
mun 6e3neku Cepbii B ceni JSlazapeBo nNo6am3y M. 3peHsHUH (Cepbis))
MOXYTb HECTU KPUMiHa/IbHY BiAMOBIATbHICTD.

Mpobnema nonsrae y ToMy, WO BI/iCbKOBI KOMaHAMPW, NOMITWY-
Hi Jifvi, HAYa/IbHUKW, K NPaBusIo, Cami yYacTi Y BUMHEHHI KOHKPET-
HMX 3/104MHIB He 6epyTb, a iHOAI He BifJal0Tb 3/I0UMHHUX HaKasis, a
MPOCTO BOJOAIOTL THPOPMALIEID NPO 3/M1I04YMHU, LLO BUMHAKOTLCH TX
nignernumn. AK NpaBuno, HaBiTb TOAiI, KoM Takux ocib BAaBanocs
NPUTArTV L0 KPUMiHa/bHOT BiANOBIAANBLHOCTI | MOCTaBUTU Nepes, cy-
[0M, OKpeMi i3 06BMHYBauyBaHUX CTBEPMKYBaW, L0 He nepeabdaya-
NN cNpaBXHiX MaclTabiB HacnigKiB, SKi NOTAMNM 3104YMHU, BUMHEHI
nig, Yac 36pOHNX KOH(IKTIB.

Mpobnema noctae He nuiLle B paTUikauii PUMCbLKOro cratyTy, B
aHanisi MbXxHapoAHNX JOKYMEHTIB, SKi peryntotoTb rymMaHiTapHe npa-
BO, @ B [J0KA30BIi 6a3i. Lle nTaHHA € HalicKNaaHiLLIWUM - SIK BCTAaHOBU-
TW BUHY KOMaHAMPa, Hava/lbHUKa, MOMITUYHOIO Aifva, afKe B KPUMI-
HanlbHOMY NpaBi XKOAHOT KpaiHW He nepefbayeHi BUNaAKMN 3aKOHHOIO
NPUTArHEHHSA 40 KPUMiHANIbHOT BiANOBIJANbHOCTI OCi6, BUHA AKUX He

BCTaHOB/IeHa. Lle NOM0XKEHHS CTOCYEThCA SIK HaLiOHa/IbHUX CY/iB, TaK
i Mi>KHapOAHMX BOEHHUX TPMOYyHanis i cyfis. Be3yMOBHO, NPUHLMM,
BIAMNOBIAHO A0 SKOFO KOMaHAMP Hece BiAMoBiAanbHICTb 3a 3/104MHHI
AiT nignernnx, Mae yHisepcasbHWn XapakTep, aie BOEHHI 3104MHK abo
Ceprio3Hi MOpYLUEHHS Mi>XXKHAPOAHOr 0 r'yMaHiTapHOro npaea, AK i 6yab-
AKi 3104MHU, MatOTb CY6’EKTUBHY CTOPOHY, SIKa BK/HOYAE BUHY, MOTVB
i MeTy. Y HauioHaIbHOMY 3aKOHOAABCTBI Maike BCiX KpaiH 3aKpinse-
HWA NPUHLUMN IHAMBIAYaNbHOI BiAMOBIAANBHOCTI, @ TAKOX MOSIOXKEH-
HA NPO Te, WO 3/T04NHK, BYMHEHI Y CMiBYYaCTI, 3aBX/AN € YMUCHUMM.
Xoua eHepanbHa Acambnies OOH 3asBuna 3 NPUBOAY KOH(AMIKTY Y
KoMMWHIA KOrocnasii, Wo aep>kasa 6yae HECTM BigNoBifabHICTb 3a
MOpYLLUEHHS NpaB NHOANHU, 5K 1T KepiBHUKM 3AiACHIOKTb SK Ha BNac-
Hill TepuTOPIl, TaK i Ha TepUTOPIT IHWNX AepXaB, HanpuKnag, y 3a-
KOHOZJABCTBI YKpaiHu He nepegbayveHa KOMMETEHLiA HauioHabHOIo
Cyfly CTOCOBHO CKapr Ha BOEHHI fiil, LLLO CTaBNATLCS Y BUHY AepXKaBi.
Y3ropkeHHs HOPM MidXKHapOAHOr0 npasa i HalioHa/IbHOro 3aKOHOAaB-
CTBa LLOAO BiAMOBIAaILHOCTI [epXasu, KOMaHAWpa, rnasu ypagsy umn
NoMiTUYHOro Nifepa, HadalbHUKA-NIiANernoro - BaxMBa npobdneva
CbOro/leHHs. 3BMYainHO, NOPYLLEHHA NpaBa 30pOHNX KOH(MIKTIB 3y-
MOBJ/IKOE MiXXKHapPOAHY BifMNOBiAa/IbHICTL AepXKaBu-nopyLwHMKa. Mpo-
Te BiNOBiganbHICTb 3a Aii N0cagoBMX 0Ci6 ab0 AeP>XXaBHOrO opraHy
MOXXe MOKNaAaTNCs Ha fiepXKaBy 3a YMOBW, LLIO BOHW Gy BUMHEHI Nig
yac BMKOHaHHSA Ti 3aBfjaHb i B MeXxax (DyHKLil Liel nocagoBoi 0cobu
abo opraHy.

[VCKYCIAHUM € NUTaHHA, KOro CNif BU3HaBaTW CyG’EKTOM MiX-
HapoAHMX 3104nHIB. OKpeMi aBTOpW BBaXKatOTb, LU0 (hi3nyHa ocoba
He MOXe HeCTW KpuMiHa/lbHYy BiAnoBiJaNbHICTb 3@ 3/T04UHU MIXK-
HapoAHOro xapaktepy. | 'y BHYTPILUHbOMY Mpasi TifIbKK Cy6’eKkT-(i-
314Ha ocoba MOXKe HECTW BiAMOBIAANbHICTb 33 BUMHEHHS 3/10YMHY.
ICHye fyMKa, L0 KONM MAETbCA NPO BOEHHI 3/104MHU CyB’EKT npaBo-
MOPYLLEHHS, IKE HOCUTb Mi>KHApPOAHO-MPaBOBUIN XapakTep i Cy6’eKT
BINOBIAANbLHOCTI He 36iratoThes, Le pPi3Hi PeHOMeHW. € aBTopy, SKi
BBaKAIOTh, LU0 AepXKaBa € Cy6’€KTOM Mi>KHApOAHO-MPaBoBOI Biano-
BifaIbHOCTI (NOMITUYHOI, MaTepiasibHOT, MOPasIbHOI™) 33 MiIXXKHAPOAHI
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3/104MHK, NP LbOMY CifJ, PO3PISHATU MOHATTA «3/104NHU MIXXKHAPOA-
HOrOo XapakTepy» i «Mi>KHapOAHi 3/104NHN.

FAK BUCHOBOK, C/1if} 3a3HAYUTK, LLIO TEOPETUYHA ANCKYCIst HABKO/IO
npo6siemMun Bi4NOBiJaNbLHOCTI BUCOKONOCAAO0BLIB 3a YMC/IEHHI XXEPTBM
Yy MDKAEPXKaBHUX Ta BHYTPILLIHbOAEPXKABHUX KOH(/IKTAX, BXeE [aBHO
Ma€e MneperTh y MOLWMUHY BCTAHOB/IEHHS KPMMIHa/IbHOI BiAMNOBIAa/1b-
HOCTI LLOA0 KOHKPETHMX 0Ci6, BUHHUX Y PO3B’A3aHHI 36pOAHUX KOH-
(nikTiB. [N UbOro, AK NepLunin i caMuii BXXIMBUIA KPOK, YKpaiHa
Ma€ MoBEPHYTUCA A0 NUTAHHA LWOALO paTudikaLii PUMCbKOro cTatyTy.
1 Bbazos B.IN. KpuMiHanbHa BiANoBiAanbHICTh 3a CEPV03HI MOPYLLIEHHS MidK-

HapozHoro rymadiTapHoro npasa/ B.IN. basos /. - K: IcTuHa, 2003.

-135¢c
2. PUMCbKUA CTaTYT Mi>KHapPOAHOI0 KpyMiHaibHOT o cy/y Big, 17.07.1998p.

[EnekTpoHHmii pecypc]. - Pexkum gocTyny: http://zakond.rada.gov.ua/

laws/show/995 588
3. Pesontouis 827 (1993), yxsaneHa Pagoro besneku Ha Ti 3217-My 3acijaH-

Hi Bif 25.05.1993p. [EnekTpoHHuii pecypc]. - Pexkum gocTyny: http:/

zakond. rada.gov. ua/laws/show/995_d66

Jlnxosa C.4., LLiBeup P.B. MopyLueHHs HOPM ryMaHiTapHOro rpasa (akTy-
a/lbHi NUTaHHA paTudikayii PUMCbKOro cTaTyTy)

[ocnifxyoTeea nNuTaHHA patudikauii PUMCbKOro ctatyTy Ta 3acTOCyBaHHA
i0ro HOpM LLOAO BiANOBIAANLHOCTI BiliCbKOBMX KOMaHAVPIB Ta BUCOKOMOCAA0BLLIB
3a BifJaHHA 3M04MHHMX HakasiB Mif 4yac MiDKHApOLHWUX Ta BHYTPILUHbOAEPXKABHUX
KOH(PNIKTIB.

Kno4oBi €10Ba: MiXXHapoLHWiA TprByHan, rymaHiTapHe Npaso, 3/I04MHK NPOTH
MUPY 1 NIOAAHOCTI.

Jlnxosas C.4A., LLisey, P.B. HapyLueHne HOpM rymaHUTapHoro npasa (akTy-

)X JasibHble BOMPOChI paTUgmMKaLmm PYUMCKOro CTaTyTa)
Vccnepytotcs BOMPOCHI paTUdMKaumMnm PUMCKOro ctatyTa U NMPUMEHeHUs ero
< iHOpM 00 OTBETCTBEHHOCTW BOEHHbIX KOMaHAMPOB U BbICOKOMOCTaB/IEHHbIX /T1L, 3a

|_
O npecTynHble NpuKasbl BO BPEMS MEXAYHAPOAHBIX 1 BHYTPUTOCYLAPCTBEHHBIX KOH-
(DIMKTOB.

§ KntoueBble €10Ba: MexayHapoaHblil TpbyHas, rymMmaHuTapHoe npaso, MpecTy-
8 MEHNS NPOTUB MMUPA U YENIOBEYHOCTW.

% Lyhova S.Y., Shvets R.V. Violations of humanitarian law (current issues in
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the ratification of Rome statute)

Some questions of ratification of the Rome Statute and the application of its
provisions on the responsibility of military commanders and senior officials of the
criminal orders in international and intra-state conflicts have been studied.

Keywords: international court, humanitarian law, crimes against peace and
humanity.

NMMNTAHHA KPUMIHAJIBHOT O
CYOJOUNMHCTBA
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Bacucra |.B.

OCOB/IMBOCTI MPOBAIKEHHSA OKPEMIX
CNIAUMX (PO3LLYKOBWX) I NPU
PO3C/IAYBAHHI KATACTPO® | ABAPIA HA
3ANI3HUYHOMY TPAHCMOPTI

YK 343.132: 35.081.73

MocTtaHoBKa npobnemu. Mig yac poscnifyBaHHA KpUMIHAIbHMX
NpaBonopyLLUeHb JaHOT KaTeropii 418 CMifg4yoro HaA3BMYaiHO BaXIn-
BO NPaBW/bHO OLiHUTY CUTYaLit0 Ha MicLi NOAIT Ta BUPOOGUTIN NEBHUIA
aIroOpuUTM BNACHOT LiSNIbHOCTI. ApKe 3a pe3ynbTaTaMu MpoBeLeHOro
HaMW BMBYEHHS CTATUCTUYHUX JAHWX Ta MaTepianis KpUMiHaSIbHUX
npoBa/XeHb (CrpaB) BCTAHOB/IEHO, LLIO 3a OCTaHHI TPU POKM 3HaYHa
KifIbKiCTb KPUMiHa/IbHUX crpaB (MpoBafXeHb) 3aKpUTO 3a Pi3HUMU
nigctaBamu, 3okpema y 2011 poui i3 3apeecTpoBaHnx 88 maTepiasniB
3a 03HaKM 3N104KHY, NepeadadeHoro cr. 276 KK YKpaiHu 3akpuTo npo-
Ba[PKEHHAM - 5, HanpaBs/eHo A0 cyay - 67. Y 2012 poui i3 3apeecTpo-
BaHMX 53 maTepianiB 3a 03HaKM 3104MHY, NepeadadeHoro cr. 276 KK
YKpaiH1 3aKpUTO NPoBapKeHHAM - 13, HanpasfeHo o cydy - 71. A
y 2013 poui Ui NOKa3HUKKW CYTTEBO MOTipLUMNCS, TakK i3 3apeecTpo-
BaHMX 237 mMaTepianiB 3a 03HaKMW 3/104MHY, NepeadayeHoro cT. 276 KK
YKpaiHu 3aKpUTO NPOBafKEHHAM - 1429, HanpasneHo A0 Cyay nuile
11 KpuMiHa/IbHMX NPOBAMKEHbL3,

MeToto cTaTTi € 4OCNiAKEHHSA 0CO6IMBOCTEN NPOBALKEHHS OK-
pemMux cnigunx (po3wykKoBux) Ai Npu po3cnigyBaHHi KatacTpod i
aBapiii Ha 3a/1i3HNYHOMY TPaHCNOPTi.

CTaH pgocnifpkeHHs. He gnmBnaumcb Ha Te, WO MUTAHHAM fA0-
CNiPKEHHS OKPeMUMX acrnekTiB po3CnifyBaHHS KaTacTpod i aBapiii Ha
3ani3HNYHOMY TPaHCMOPTI Y KPUMIHANMICTUYHIN niTepaTypi npuains-

3 BigomocrTi 3a 2011-2012 poku B3ATi Ha NiAcTasi 3BiTY NPO 3M10YNHHICTb, Bi-
fomocTi 3a 2013 pik oTpuMaHi i3 €4MHOr0 3BiTY NPO KPUMiHa/IbHI NPaBOMOPYLUEHHS.
237
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nacs yeara, ofHak 3a ymoB fii umHHoro KIK us npobnematvka Ha
[lOCTaTHLOMY PiBHI He po3rnisganacs.

Buknag OCHOBHMX NOMOXeHb. OTke, 3 METOH MaKCUMa/lbHOT
eheKTUBHOCTI (pikcauil iHpopmaL,iT Ta Ti 36epexkeHHs, Npu poscnigy-
BaHHI KpUMiHa/IbHMX NpaBOMNopyLUeHb AaHOT KaTeropii, Ha nepLunii
nnaH BUXOAUTb Taka cnifya (posLwykosa) Ais AK Ornsg Micus nogii.
BoHa € 0aHi€t0 3 HaBaXKAMBILLUMX CAiaYMX (PO3LLYKOBUX) [iid, SKa €
[DKepesiom 0CHOBHOI A0Ka30BOI iH(opmauii. Meped TUM K po3noya-
T JOCNIMKEHHS MaTepiaibHOT 06CTaHOBKW, CNiJYMiA NOBMHEH npa-
BW/IbHO BU3HAYMTW MEXI Orfisgy, WO € 3anopyKoo oro eq)eKTUBHOMO
NpoBefleHHA Ta nofasnbluol pe3ynbTaTUBHOCTI (iH(hopMaTUBHOCTI).
Pe3ynbTaTMBHICTL Ornsgy micua nogii 6arato B YHOMY BU3HAYAETHCA
piBHEM MiArOTOBKM [0 MOro npoBeAeHHs. MiAroToBka f4o ornsgy fB-
Nsie COO0K0 KOMMNJEKC 3ax0/liB OpraHisalliiiHo-3a6e3ne4vyBanbHOro Xa-
paKTepy, L0 YTBOPIOOTL CNPUATINBI YMOBU 19 MOr0 NPOBELEHHS.
Taka NiroToBKa 3/iliCHIOETLCS B ABa €TaNW:

- NigroToBKa J0 Orfsgy nicna oAep>KaHHA MOBiJOMEHHS Npo
noAito (YTOYHEHHS XapakTepy Mogii, 3abe3nevyeHHsi 0XopoHu MM,
3abe3neyeHHs 6e3nekn rpomMagsaH i 3anobiraHHA WKIAAMBUAM Hacnig-
KaMm 3/104MHY, 3anpoLUeHHs cnevjiasnicra, Bu3HayeHHs cknagy COIM Ta
nepeBipKa rOTOBHOCTI HayKOBO-TEXHIYHMX 3aC06iB, KOMMIEKTHOCTI
cnigyoi Baniaun);

- MiAroToBKa A0 ornady, Lo 3AiNCHIETHLCS 6e3N0CepeaHbo Ha
MiCLL MOAIT (BXXMTTA 3aX0A4iB W00 HajaHHSA HeobXigHOT MeAMUHOT L0-
nomoru NOTePMiNNM, YCYHEHHS! CTOPOHHIX 0ci6 3 Micusa nogii, BcTa-
HOB/EHHA 04eBMALLIB, HafaHHS 3aBAaHHsA yyacHKam COlT, BU3HaYeH-
HS TX (DYHKLi/, a TaKoX NpaB i 060B’A3KIB IHLIMX YYaCHUKIB Ornsgy)
[1, C.11-12].

Cnig namsTaTun npouecyasnsHi BuMory cTaTTi 237KIK go
NpoBag>KeHHS Ornaay Micus nogii, 30Kkpema:

- MeTOH ornagy micus noaii € BUABMEHHS Ta ikcalis BigoMo-
CTei WOoA0 06CTaBMH BUMHEHHS KPUMIHA/IbHOTO MPaBOMOpYyLUEHHS,
a 06’eKTamu ornsay - MiCLEBICTb, NPUMILLEHHS, pedi Ta JOKYMEHTH.
Cnig Bifg3HaunTH, LIO Mif Yac ornsay pesynbTaTiB aBapiii Ta KaTa-
CTPOg Ha 3ani3HUYHOMY TPaAHCNOPTi, K NPaBMI0 BUHMKAE HEOOXIi-

HICTb [OCNIO>KEHHA BCiX 3a3HayeHux y Hopmi KIMK 06 ekTis. Ana
npuKnagy, Npu CXOAXKEHHI PyXOMOr0 3a/li3HUYHOTO CKnagy 3 Peinok,
B HEBIAKNaAHOMY NOPAAKY OrNAAAETHCA MiCLe CXOA>KEHHA 3ai3HNY-
HOro Mo 'i3ga 3 peiioK Ta Npunsarardi A0 HbOro AiNSHKM, NOKOMOTUB i
BaroHW, LLLO 3iiALLINM 3 PeiioK, CTPINOYHI NepeBoaun, NPUCTPOi cUrHani-
3auii, ueHTpanizayii, 6/10KyBaHHA Ta 3B H3Ky, 3aC00M OropoA>KeHHS
MicUdA LWNAX0BKX POBIT, JOKYMEHTMU B AKMX 3a3HAYaEThCA MPO Tex-
HIYHUIA CTaH cnopyA Ta NpUcTPOIB, NOB H3aHMX 3 MPUYMHOIO MOAIT, a
Y BUMNafAKy HaknageHb CTOPOHHIX NpeaMeTiB - NpeAMeTH, HaknageHi
Ha 3aNi3H1YHE NONOTHO TOWO [2]. Y pasi BUABNEHHS 3HapALAsA pYil-
HyBaHHSA, NOTPI6HO Hacamnepes OrnsHYTW MiCLie pyWHyBaHHsA 3 Me-
TOK BUSBMEHHA TaKuX pevoBMX JOKa3iB SK LLYPYNu, raiku, peikosi
HaKnaakW, BUMHATI 3i Wwnan KocTuai Towo. TakoXK 0cobnmBy ysary
HEOOXiAHO NPUAINMTY OrnNay Micus 36epiraHHs 3ani3HUYHUX IHCTPY-
MEHTIB CyBOPOT3BITHOCTI Ta YaCTUHOK MacNaHUCTUX PEYOBUH [3,
C.129].

Yeara! Ha micui KatacTpou nepefyciMm ornsgaoTe NpeamMeTy,
SKi LUBUAKO BTPaYat0Tb CBOI MEPBICHI BNACTUBOCTI YN MOXYTb OyTK
HaBMWCHO BMA03MiHeHI (rasibMOBI KOMOAKW AN BU3HAYEHHS CTYMeEHs
X HarpiBaHHs, CTOM-KPaHW A KpaHW rasbMiBHOT CUCTEMW, MpUnaam
KepyBaHHS JTOKOMOTMBA TOLLLO.

Y pasi pyiiHyBaHHS KOfiT i CX0fy pyXOMOro CKnamy 3i Wsxy, K
NnpaBWNbLHO Bif3Ha4atoTb AOCNIAHUKN, CroYaTKy OrnsfaroTb BepXHi
OyaiBni 3pyiHOBaHOI KONiT, NMOLUKOKEHI BaroHW Ta JI0KOMOT/B, MO-
TiM iHWI 0gMHULL PYXOMOro CKnagy i apyry konito. Ornsg po3noyu-
HaloTb 3 TUX GINAHOK, 3BiAKW MPOBOAATL PO6OTM 3 BigbyaoBu pyxy
noTArie. 3a3HayatoTb MOCNILOBHICTL PO3TaLLYBaHHA Yy CKNMagi notara
BaroHiB i LUMUCTEpPH, rabapnti BaHTaXKy, PO3MILLEHOro Ha BIAKPUTUX
nnatopmax, CTaH MOro KpinneHHs Ta iHLUI 03HaKW, L0 XapaKTepu-
3yt0Tb NPaBWUbHICTb (HOPMYBaHHA NOTAra i 3aBaHTAXKEHHS BaHTaXy
Ha nnatdopmu. Mig vac ornagy AiNAHKM Konii (iKCyoTb: CTaH peiiok,
CKpinseHb, Wnan, 6anacty, 3eMISHOM0 MOJ0THA Ta LUMSAXO0BUX CrOpYL,;
PO3LLMPEHHA UM 3BYXXEHHSA KONIi, MEPeKocK, KyTu, BUTMHU Ta BUKU-
[ Konil, BiAXMneHHs 3a piBHeM Ta iHWMMK fedeKTaMu, SKi MOXKYTb
OyTV NPUYMHOI0 KaTaCcTPou; BUAB/EHI Ha KOMiT CTOPOHHI NpeameTy,
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4aCTWHW BaHTaXKy, AeTani rabMiBHOT CCTEMW BaroHIiB i IOKOMOTMBA,
AKI MOX/IMBO BMa/v Ha KOAItO | CTa/IM NPUUMHOKD KaTacTpogu; npo-
(hiNb, NNaH WAAXY A BUAUMICTb LLSXOBMX CcUrHaiB. MoTpibHO 3po-
6uTY ornag i BUMIpK LWNAXY AN BCTaHOBNEHHS BiXUNEHb Bif HOPMU
3a LWabnoHOM ipiBHEM Ha BificTaHi He MeHLL SiK 500 meTpiB B 06uasa
60Kw Big Micua kaTacTpodu. Miag yac ornaay penok ikcytoTb iX Tum,
MapKyBaHHS, Ki/IbKiCTb | CTaH CKpiM/ieHb,KOHCTPYKLIIO HaK/MaLoK,
WiNbHICTb NPUAAraHHS MiZOWBMW peliku A0 NiAKNaLOoK, CTyMiHb 6iy-
HOI 1 BEPTMKa/IbHOT CNPaLbOBaHOCTI PeiokK, aedekTn (3namu, TpiLn-
HW, BM6OT TOLWO). Tig vac ornsagy wnaa BCTAHOB/MOKTL X KiNbKiCTb
Ha AingHUi Katactpogu Ta NpUAATHICTL 40 ekcnyatauii. BusHava-
OTb BiACTaHb MK LUMaNaMKW, HAABHICTb TPICHYTUX, THUAUX i OCINNX
Lunan, CTyniHb iX CrpaLb0BaHOCTI, a TAKOXK Y MiLUHO BOHU TPUMAKOTb
Koctuni. oo 6anacTy 14 3eMeIbHOro noJsioTHa, B MPOTOKOI Orfisigy
BKa3yloTb TOBLUMHY i CKag 6aacToBoro Lwapy, HasBHICTb OCifaHb,
6e30/€eHb, 3CYBIiB, PO3PIMKEHHS i TaK 3BaHNX 6anacToBMX KOpUT. J1o-
KOMOTVB i BaroHW OrfisifalTb 3 METOK BU3HAYEHHS CTaHy XOLOBMX
YacTWH, NpWNagiB KepyBaHHS, ranbMiBHOI CUCTEMMW, CUrHanisaLii,
34iNHWX, TArOBMX i yAapHWUX npuniagis. Hacamnepen, 3a3suyaii, or-
NSAa0Th BaroHW, SIKi MEPLUMMM 3ifLLAM 3 PEIOK, a ToAi TOKOMOTUB Ta
iHLLI YaCcTUHM pyxoMoro cknagy. PiKCyoTb po3TallyBaHHS TOKOMOTU-
Ba Ta BaroHiB, BM3Ha4at0Th, SKi BaroHW 3iliLLN 3 PeiioK, MicLe cxoay,
SIKY BIICTaHb BaroHW MPOWLLIN MO LWnanax i 6anacTy, SKe NOMOXEeHHS
MatoTb KOJCHI Mapun BaroHis, WO 3iiwn (nepebyBatoTb ycepeauHi
KONIT um 30BHI), i AKi YaCTMHW PyXOMOTro CKnagy BifCyTHi. Y pasi cxo-
[y BaroHiB XBOCTOBOI ab0 cepefHbOI YaCTUHM NoTAra 3 Koii noTpi6-
HO peTesibHO OrNAaaTh He NuLie Ti BaroHW, LLO 3iALWNM 3 peiok, a i
BaroHW ro/1I0BHOT YaCTUHW NOTAra, TOMY L0 HECMPaBHICTb TOr0 YK iH-
LLIOr0 FO/IOBHOIO BaroHa MOor/ia CnpuYMHUTA MOLUKOLKEHHSA KONii abo
naiHHA Ha KOMito BaHTaXy Ym AeTaneil pyxomoro cknagy 6e3 cxogy 3
PeoK caMoro HecnpasBHOMo BaroHa. Iig vac ornsgy XofoBmMx YacTuH
BCTAHOB/HOOTh IXHi TOYHI PO3MipW, CTaH OCe, MiAWLNMHMKIB, CMLb,
KPOHLUTENHIB, BYKC, 6YKCOBMX pam i pecop. 3a3Ha4yatoTb HasiBHICTb
BMOOIB i CnpauboBaHOCTI rpebeHs GaHfaxa i3 3a3HaYEHHAM TXHiX
thopm i po3mipiB. Ornag ranbMiBHOT CUCTEMU MaE Ha METI 3’CyBaTM,

YM 3aCTOCOBYBA/IOCS Fa/ibMyBaHHS B aBapiiiHili 06CTaHOBL, SKi /ioro
pe3ynbTaTy; Yn MOr/IM TOKOMOTMBHA Ta KOHAYKTOPCbKa 6puragu ceo-
€4aCHUM BK/HOYEHHAM ranibM 3anobirtv KaracTpodi Ta AKi NPUYnHN
HeJ0CTaTHLOrO rafibMiBHOIO edpekTy. Mpu ornagi 3sepratoTs yBary Ha
CTaH raibMiBHUX KOMOMOK, CTYMiHb X HarpiBaHHS, CTaH aBTorajibMis-
HUX PYKaBiB Ta IXHIX 3’€flHaHb, KifIbKICTb | MO/OXEHHS CTOMN-KpaHiB
y BaroHax, NnokasaHHs MaHOMeTpa Ta MOoro CrpaBHiCTb, MOMOXKEHHS
PYYKM KpaHiB MallMHiCTa, CTaH Hacoca, KWl Nofjae MosiTps B as-
TOra/lbMiBHY MaricTpasib, HasBHICTb BO/IOTM Y TOMIOBHUX MOBITPAHUX
pe3epByapax, NMOMOXEHHA KpaHiB aBTorasibMiBHOT MaricTpani. Yeara!
Cnig maTtn Ha yBasi, WO iHOAI KiHLEBI KpaHW NepeKkpuBatoTh YXKe nic-
NS KaTacTpogu, LWo6 yXmMaMTucs Bif BiANOBIJaNbLHOCTI 3a HECBOEYAC-
HY 3ynWHKY noi3ga. Mig vac ornsgy rasbMiBHOI CUCTEMM MOBUHHO
OyTv 3p06/1eHO, 338 MOX/IMBOCTI, BUMPOOYBAHHSA ra/ibM 3 (DiKCYyBaHHAM
nokasaHb MaHometpa. [Mig yac ornagy npwunagis KepyBaHHSA JIOKO-
MOTMBA (DIKCYIOTb MOMOXEHHS PYKOSITKW KpaHa MallUnHIiCcTa, KOHTPO-
Nnepa Ta pesBepca i BCTaHOB/IOKTbL, YX CMPABHO AiOTb Npuiagn, umn
He MaroTb BOHM OYAb-AKUX AedeKTiB. 3 JONOMOroro ornsagy cUcTeMu
CUrHasisavii i aBTocTomna B1BYaOTh CTaH CBIT/IOBMX CUrHaSIB NOTAra,
X po3TallyBaHHS i BUAMMICTb, CNPaBHICTb 3BYKOBOI CUrHanisauii,
CTaH MPOXEKTOpa IOKOMOTMBA, Aa/bHICTb Or0 CBITIHHS, CNPaBHICTb
asTocTona. 3asfaHHAM ornagy npuctpois CLIB i 3B°a3Ky € nepesip-
Ka X TEXHIYHOro CTaHy i NpaBuIbHOCTI BUKOPUCTAHHSA Mif Yac pyxy
noTAris, AKi 3a3HanM katactpodu. Iig yac KatacTpod) i aBapii, Lo
CYNPOBOMKYIOTLCA PYAHYBAHHSAMW PYXOMOIO CK/IaZy, Konii Ta iHWnX
CMNopys, 4acTo 3HULLYIOTLCA PeYOBi [0Ka3W, BTPAYarOTbCA O3HaKW,
AKi CBig4aTh Npo NpPUYMHY i 06CTaBMHM Nogii. JaHi npo ui BTpave-
Hi 03HaKM MOXYTb 36epiratucs B pi3HMX 3a/i3HUYHUX JOKYMEHTaX,
AKi HaOyBarOTb BaXX/IMBOTO 3HAYEHHS Mif Yac PO3C/ifyBaHHS CXOAIB i
3ITKHEHb PyXOMOrO CK/1afy, Hai34iB Ha CTOPOHHI NpeaMeTH i MOLLKO-
[DKEHHA MPUCTPOIB eHepronocTavyaHHA Ta 3B’a3Ky. Baanomy Bukopuc-
TaHHIO JOKYMEHTIB Mif Yac po3cnifyBaHHs KatacTpod crnpuse Te, Wwo
(hyHKLiOHYBaHHS 3a/1i3HUYHOTO TPAHCMOPTY, AIANbHICTbL KOro CyX6
| CTaH TexXHiYHMX 3ac06iB PeryniorThb BIZOMYI IHCTPYKLIT, npaswna
TEXHIYHOT eKcrnyaTauil Ta iHWi AOKYMEHTWN BCTaHOB/IEHOIO 3paska,
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AKi MignararoTb ornsagy 3 MeTow HagaTv JOnoMory CnifcTey y Big-
HOB/EHHI 06CTAHOBKM, sIKa nepedyBana Katactpodi [3, ¢.130-132].

- NS yyacTi B ornsgi Moxke 6yTun 3anpoLleHnii noTepninuii, nigo-
3PIOBaHWIA, 3aXMCHUK, 3aKOHHWIA NPeCTaBHMK Ta iHLLI YYaCHUKM KpU-
MiHa/IbHOT 0 NPOBaKEHHS. 3 METOK OfieP>KaHHA LONOMOTIM 3 MUTaHb,
Lo NOTPebyoTb CneLiaibHUX 3HaHb, CNiAYWIA, MPOKYPOP ANSA yYacTi
B Orns4i Moyke 3anpocuTy cnewianictie. Taka AisnbHICTb cnig4oro
OXOM/KETHCA NIArOTOBYMM eTanom orfsgy Micus nogii. Tak K Ha
3a/1i3HNYHOMY TPAHCMOPTI MAKThb MICLE: MOWKOIMKEHHSA MPUCTPO-
1B eNeKTponocTavyaHHs 3ani3Huui; HaknageHHs Ha KoMl CTOPOHHIX
npegMeTiB; HaBMWUCHI PYMHYBaHHA PEMKOBOrO LWSXY TOWO, TO Y
BCiX 3a3HaueHunX BuNagKax NnoTpibHO NPoBOAMTM OrNag Micua Nogi 3a
yyacTHo crneyianicTis: Yeprosux, iH>XXeHepa enekTpocTaHuil, NiHii-
HOrO eNIeKTPOMOHTEpPA, MpauiBHMKa CNy>KOu enekTpudikaLlii Ynpas-
NIHHA 3aN1i3HNLI, AKUI He 3a6e3MeYrB 3n1arogXKeHOCT i CXeM XKMBNEHHS
KOHTaKTHOI Mepe>Ki Ta NiHiii 3B 'A3Ky, YieHa peMOHTHOT 6puraau,
npauiBHMKa cny>k6m Konii Towo [3, c. 129].

YBara! Ocobu, y NpUCyTHOCTI AKNX 3AIACHIOETLCS Ornsd, Mpu
MPOBeAEHHI L€l cnigyoi (po3wyKoBoi) AiT MatOTb NpaBo pobuTtK 3a-
ABM, L0 MigNAaratoTb 3aHECEHHIO 40 NPOTOKO/Y Ornisgy.

- PV NPOBEJEHHI OrNAAY J03BONAETLCA BUMYUYEHHS NULLIE PeYel i
[IOKYMEHTIB, fIKi MalOTb 3HaUYeHHS NS KPUMiHAIbHOrO NMPOBAAXKEHHS,
Ta peyel, BUNYYeHUX 3 06iry. Yci BuiydeHi pedi i 4OKYMeHTU nigns-
ratoTb HerainHoMy orfisigy i oneyatyBaHHIO i3 3aBipeHHAM nignucamm
0Cib, AKi bpanu yyacTb y NpoBeLeHHI ornagy. Y pasi AKLWo ornsg pe-
yeld | QOKYMEHTIB Ha MiCLji 34INCHUTI HEMOX/IMBO abo X Ornsg nos’s-
3aHWI 3 YCKMNaHEHHAMM, BOHW TMYacoBO OreyaTyroTbes i 36epira-
HOTbCA Y TaKOMY BUMNAAI 0T, [OKM He Byfe 34iACHEHO TX OCTaTOYHI
ornag i oneyaryeaHHs [4]. Cnig Big3HauYMTW, WOY AaHOMY BUNAAKY,
npy ONuCi BUSIBNEHMX peuYeli | JOKYMEHTIB 3a pesynbTaTamu aBapii
Ta KaTacTpod Ha 3aNi3HUYHOMY TPaHCMoPTi, HEOOXiAHO JOTPUMY-
BaTUCA BUMOT [0 TepMIHOMOriT, fika We 1 feTanizoBaHa BifoMUMY
IHCTPYKUiSMW. TakoXK He PEKOMEHAYEThCS BXKMBATU HEBU3HAYEHUX
MOHATD, AK OT: «N0oBAM3Yy», «Henofanik», «nopsg» Towo. Mopag i3
UMM NpY ONUCI BUSABNIEHOTO He AO0LINbHO YiTKO HABOAUTU BU3HAYEHHS

cnifis, Xapak TepucTUKa AKUX Ha MOMEHT Or/1sy He BU3HaYeHa i no-
Tpebye nofanbLunx cneliasbHuxX gocnifjkeHb. Hanpuknag, HeMoXKHa
nucaTy «MNAMU KPOBi», «3aNLLKM TOPMO3HOT PifMHN YM MasyTy»
Towo. B Takux Bunagkax B NPOTOKON BUSIB/IEHE BU3HAYAETHCA BU-
cnoBamu Tuny «nasamm 6yporo Konbopy, CXOXKi Ha KpoB» Towo [5,
c.176].

Yeara! Cnifguuwii, NPoKypop Mae npaBo 3abOpPOHUTU OYyab-AKili
0C06i 3a/IMWNTK Micue Orfisigy A0 MOro 3akiHYeHHs Ta BUMHIOBATU
Oyab-AKi AiT, L0 3aBaXKat0Tb MPOBEAEHHIO 0rnsay. HeBMKOHaHHS X
BUMOT TArHe 3a c060t0 nepeabayveHy 3aKOHOM BiAnoBifabHICTb.

- npv Ornsgi cnigumia, NPpoKypop abo 3a ix AOPYYEHHSM 3ayye-

HWIA cneyianict Mae NpaBo MPOBOAMTM BUMIPHOBaHHS, (oTorpagy-
BaHHS, 3BYKO- UM Bifleo3anuc, CKagaTyt NaaHn i CXemMu, BUrOTOBNISTY
rpadiuHi 306paXXEHHSA OrNAHYTOr0 MICLS YN OKPEMUX peyeld, BUro-
TOBNATW BIAGUTKM Ta 3MiNKW, OrSAaTW i BUNYyYaTh pedi | JOKYMEHTMH,
AKi MatOTb 3HAYEHHA A4/19 KPUMiHAIbHOIO MPoBamKeHHs. MNpeameTu,
AKi BUTyYeHi 3aKOHOM 3 06iry, NignararnTb BUYYEHHIO HE3a/IEXHO
Bif, iX BIHOLUEHHS [0 KPVMMIHa/IbHOIO NPOBAMKEHHSA. BunyyeHi peui
Ta OKYMEHTH, L0 He BiAHOCATLCA 40 NPeAMETIB, AKi BUMYYEHi 3aKOo-
HOM 3 06iry, BBaKatOTbCS TMMYaCOBO BW/yYeHUM MaiiHoM [4]. Mpu
po3cnifyBaHHi aBapiii Ta KaTacTpod Ha 3ani3HNYHOMY TPaHCNOPTi
B CUNY AMHAMIYHKUX 06 EKTMBHUX i Cy6 EKTUBHUX 3MiH, IKUM MO>Ke
O6yTwv nighaHe micue nogii, 48 cnigvyoro oco6/MBO BaXKNMBOMO 3Ha-
YeHHA HabyBae MaKCcMMasbHa feTanisauis nogii, Wo cnpuimaeTbes
B npoTokoni OMIT Ta nnaHi un cxemi ornsgy. Came TOMyY 3aKNtoy-
Hill YaCTVHI NPOTOKONY NOBUHHI MiCTUTUCA BiIOMOCTIi NPO BUNYYEHI
pedi i JOKyMeHTY Ta cnocib ix igeHTudikayii [4]. Tako>K TyT no-
BMHHA 3HATW CBOE BijOOpPa>KeHHS iH(opMaLis Npo CKnafdeHi nna-
HY, CXemu, (hOTO3HIMKM TOLLO. BigMiHHICTb Mi>K MnaHoM i Cxemoto
nossirae B TOMy, L0 MJaH BUKOHYETbLCA B MacliTabi, cxema - 6e3
MacLITaby, OPiEHTOBHO i3 BKA3iBKOIO Ha po3Mipu 06 EKTIB, Tx chopmu
i BiACcTaHi Mi>X Humu [5, ¢.177]. MNnaH MicLLeBOCTi BUKPECNOETHCA
CMocoboM BMMIPIB 3a HaNpPsSIMKOM ab0 cnocobom 3aciyok. OCTaHHil
nonsrae B TOMy, L0 BUMipK Mi>K ABOMa 00 EKTaMu Ta Bifobpa>keH-
HS Ha niaHi Lboro Bigpiskay BignosigHOMYy mMaclwTabi NpoBogaTb
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/e nicns neplioro BidyBaHHA. IHWI 06 EKTW Bi3ylOTb SK 3 noyaT-
KOBOT TOYKW, TaK i3 TOUKY, Ha AKY NMPOBOAUIOCA MEPLLE Bi3yBaHHA. Y
LbOMY BUNAAKY BiAPi30K Mi>K ABOMA AaHUMK TOuYKaMu cnyrye 6a3o
NS 31iOMKW. Take MepexpecTs Bifobparkae Micle po3TallyBaHHS
006 ¥KTa, Ha KWl npoBoaunocs BidyBaHHs. OCKinbKn 6a3a oMK Ta
ABI NiHITBI3yBaHHA Y TBOPATb TPUKYTHUK, TO BUpaxyBaTU BiACTaHb
BiJ, 0AHOro 06 ¥KTa A0 iHWOoro HecknagHo. Mpw cknafaHHi naaxy um
CXEMV BUKOPUCT OBYHOTb YMOBHI MO3HAYeHHSA. Ha KO>KHOMY nnaHi abo
CXeMi NOBWHHI By TK: 3arofoBoK i3 3a3HaYEHHAM, L0 caMe Hakpechne-
HO, CTPINKa 3 NO3HAYEHHAM «MIBHIY-NIBAEHb» AN OPIEHTYBAHHA Ha
CTOPOHM CBITY, MaclwTab (Ha nnaHax), MOACHOBa/IbHI HANUCK MPo
Te, WO ABNATb CO60K Ti UM iHLWI 306pa>keHi 06 EkTw [1, €.45-46].
TakoXK fy>ke epeKTUBHUMMK crnocobamu dhikcauii micua nogii
€ (hoTo3ioMKa Ta Bigeozanmc. OfHaK y NpakTUYHIN AiSNbHOCTI i3
po3CnifyBaHHst KPpUMIHaNbHUX MPaBOMOPYLLIEHb HA [JaHOMy eTari €
neBHi Npobnemn. Tak, NPOBeAEHUM OMUTYBAHHAM CNif4MX BCTaHOB-
NeHo, Wo 73 % pecnoHAEHTIB 4ONYCKaKOTb NOMUKN Ta HeLONIKW Npu
(hopmyBaHHi npotokony OMI yepe3 TexHiYHiI BUMOrK Ao ioro nig-
rotoBku, 58 % pecnoHAeHTIB BiguyBalOTb TPYAHOLLI Y BUKOPUCTAHHI
TEXHIKO-KPUMIHaNICTUYHMX 3aC06iB Yepes BiACYTHICTb MPogecinHmX
Bifleokamep, a 74 % - yepe3s X HeAKiCHICTb. 3HauHa fons npobremaTy-
KV MOJISirae TakoxX iy BiZICYTHOCTI YMOB /15 3aCTOCYBaHHA TEXHIYHNX
3ac06iB (80% onuTaHuXx), WO B NepLUly Yepry nos’sa3aHe 3 HaAMIpHUM
HaBaHTaXXeHHAM Ha cnigyoro (50% onutaHux) Ta y BiACYTHOCTI Npo-
< (PECIHMX HAaBMYOK BUKOPUCTaHHA TEXHIKO-KPUMIHANICTUYHKX 3aCO-
' 6iB (50% onutaHmux) [6, ¢.28]. Buxoaauu i3 BUKNafeHoOro, cnoco6om
aKTyanisauii 3HaHb MOXXYTb BYTU AK Kypcu NiABULLEHHSA KBanigikauit
cnigumx, Tak i TpeHIHrK i3 gaHoi npobnemaTukm, ae 6 MogepaTopamm
BMCTYNann haxiBLi-eKCrepT Ymn AocBigyeHi BUKNagadi npoginbHMX
BH3.
Mig yac ornagy micus noAii BHacNifoK aBapii Ta KaTacTpod
Ha 3aNi3HNYHOMY TpaHCNopTi 3acTOCOBYHThCA TpaauuiiiHi BUAM
(boTO3MOMKI: OpiEHTYIOYa, Orns4oBa, By3noBa i AeTatbHa. Ta-
KOXK Ans pikcauil Ha Micyi nogii ApibHMX YacTuWH, AKi NpaKkTWUYHO
3aBXKV YTBOPKOKTLCA MPU BUNHEHHI PO3/IAAYBAHOIO 3/I0UMHY | He

36IPHMK HAYKOBUX CTAT

MO>KYTb 6yTW BUIYYEHi B NOBHOMY 00CA3i, - AOLiNbHO BUKOPUCTO-
ByBaTMW MEeTOAM MacliTabHOi i KpynHOMacw TabHoT (b0 TO3MOMKM.
Makpo3iomKa - edieKTUBHUIA MeTog (hoTorpadyBaHHs 06 EKTIB 3
6e3nocepesHiM 36iNnbLIEHHAM 6e3 3aCTOCYyBaHHS MiKPOCKOMY, OCKiflb-
KV [O3BOMSE MEPErNAHY TN BUAB/EHI O3HAKW Y 30iNbLLIEHOMY BUMTIALL.
Yeara! Heob6xigHO BpaxoByBaTH, LU0 rNMbUHA Pi3KO 306pa>KyBaHOro
NPOCTOPY 3MEHLLYETHLCA MPOMNOPLIAHO A0 30iNbLUEHHA MacLTaby
[7, ¢.17]. Mig yac ornagy micus nofii BHacnifoK asapiii Ta KaTa-

CTpod Ha 3ani3HUYHOMY TPaHCNOPTi 0CO6NMBO eheKTUBHUM i pe-

3yNbTaTVBHUM € Bifeo3anuc. Af>Ke 3a4acTy BiH 3aCTOCOBYETHCA Y

BUNafKax, KO Mogis e He 3aBeplueHa (TprBae NoXKexXKa, BUHUKIA

eKoforiyHa kaTacTpoda) i 103BONSE OLIHNT Y NPaKTNYHO BECh 11 He-

raTuBHUIA MacliTab [5, ¢.176].
3a HacnigkamMmy BUMHEHHSI PO3risiiyBaHMX 3/I04MHIB JOCUTb
4acTo BMHMKAE HEOOXiAHICTbL B OrNsAAi Tpyna Ha Micli nogii, AKWia

MOBWHEH NMPOBOAUTMCA 3 000B’A3KOBMM AOTPYMAHHAM BMMOT CTaTTI

238 KI1K, 30KpemMa: ornsg Tpyna cnigynm, npoKypopoM MNpoBOAUTb-

€A 3a 060B’A3KOBOI Y4acTi Cy[0BO-MeAMYHOro ekcreprta abo nikaps,

AKLLO BYACHO HEMOXX/IMBO 3a/lyYUTU CY[0BO-MeMUYHOr0 eKCnepTa;

ornsag Tpyna MoXe 34iCHIOBATUCA OfHOYACHO 3 OrNAA0M MicLa no-

LiT, XKUTNa um iHLWOro BOMOAIHHA 0C06M 3 joaepkaHHAM npasunn KK

NPO OrNSAA4 XWTNAa UM iHLWOro BOMOAIHHA 0CO6W; Micns ornsgy Tpyn

nignsrae 060B’A3KOBOMY Hanpas/ieHHIO A4/15 NPOBELEHHSA CY0BO-Me-

AUYHOT eKCNepTU3n 418 BCTAHOBNEHHSA NPUYMHK CMEPTI; Tpyn nigns-

rae Bugadi nuile 3 NUCbLMOBOrO [03BOJY MPOKypopa i TifbKK nicns

NPOBeAEHHSs CYL0BO-MeANYHOI EKCNEPTN3U Ta BCTAHOB/IEHHA MPUYn-

HU cmepTi [4].
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7. KoanboB KM 3acTocyBaHHs 00 T0 Ta BiE03MOMKY MW NPOBEAEHHI Or-
nsapy Micug nogii [TekeT]: MeToanyHmii nociohmk AHAEKLMBC Ykpa-
THU/K M. Kosankos, T.I"YatHuupka, HO.KO. Hisosues. -K, 2006.-54¢

Bacucta 1.B. OcobnmBOCTi MPOBAIKEHHS OKPEMMX CMiAYNX (PO3LUYKOBUK)
LI npuv poscnifyBaHHI KaTacTpod i aBapiil Ha 3an1i3HUYHOMY TpaHCMopTi

CrarTa npucBsYeHa poscnifyBaHHIO KPUMiHa/IbHUX NPaBoONoOpYLUEHb faHOT Ka-
Teropii, Tak fK 4719 CNiA4Y0ro HafA3BMYaiHO BaX/IMBO MPaBULHO OLHATY CUTYaLlito
Ha MicLi mogii Ta BUpOGUTK anropuTM BNAcHOT AisNbHOCTI. Amke pesynbTati npo-
BEIeHOr0 Hamyi BMBYEHHS eMNipUKW 3aCBiAYMAK, L0 3a OCTaHHI TPU POKW 3HauHa
KiNIbKICTb KPUMiHa/IbHUX cnpaB (NPoBafXeHb) Ha YKpaiHi 3aKpUTO i3 pisHKX NiAcTas.

KntouoBi cnoBa: poscnifyBaHHA KpUMiHaIbHUX NPaBonopyLUeHb, CAiAuni, an-
ropuT™M BfIACHOI AiANbHOCTI, Bepcia, cnifya (poswwykoBa) Ais, aBapis, KatacTpoda,
3a1i3HUYHWIA TpaHCMopT.

Bacuctans .B. Oco6eHHOCTM MNPOU3BOACTBA OTAE/bHbIX CMeACTBEHHbIX
(PO3bICKHbIX) AeNCTBWIA NpW paccnefoBaHUM KPYLLEHWIA 1 aBapuii Ha XenesHo-
[OPOXXHOM TpaHcnopTe

CraTbl NOCBALLEHA pacc/efOBaHWIO YrONOBHbIX MPaBOHAPYLLUEHWUA JaHHON Ka-
Teropuu, TaK Kak 418 cnefoBartens upe3BblyaliHO BEXKHO NPaBWIbHO OLEHUTL CUTYa-
LMI0 Ha MecTe ¥ BbipaboTaTb OMnpeae/eHHbIi anropuTM co6CTBEHHOM AeATeNbHOCTU.
Befib No pesynbTataM NpPoBEAEHHOr0 HaMU U3YYeHUs CTaTUCTUYECKUX jaHHbIX U Ma-
TepWasioB YroNoBHbIX NMPOU3BOACTB (A€/) YCTaHOBEHO, YTO 3a Moc/nefHve Tpu roga
3HauMTeNbHOE KO/IMYECTBO YrOMOBHbIX e (MPOM3BOACTB) Ha YKpaviHe 3aKpbITO Mo
Pa3nMyHbIM OCHOBAHUM

KntoueBble coBa: pacciefoBaHne YronoBHbIX NpaBOHapyLLEHWi, cnefoBa-
TeNb, aIropuTM COBCTBEHHON [eATeNbHOCTW, Bepcws, CNeACTBEHHOE (PO3bICKHOE)
[iecTBMe, aBapws, KpyLUeHWe, XeNe3HOA0POXHbIA TPaHCMOPT.

Basysta LV. The Peculiarities of the Inspection Holding of the Action
Scene during the Investigation of Crashes and Accidents at the Railway Sector
according to the Ukraine Legislation

During the criminal offenses investigation of this category it is extremely
important for the investigator to have proper access to the situation at the action scene
and to develop an own algorithm of the work. According to the results of our study
about the statistical data and materials of criminal proceedings (cases), we have found

out that a lot of criminal cases (production) in Ukraine were closed for the various
reasons within the last 3 years.

Keywords: investigation of criminal offenses, investigator, algorithm of own
work, version, investigation (investigative) action, accident, crash, railway transport.
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